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PREFACE, 



The following Index contains all the poinfa 
pf law relating to Criminal Jurisprudence which 
are to be found in the Term Reports^ and also 
the Reports of Burrow^ Blackstone, Salkeldy 
Strange^ Lord Raymond^ Tfilsony Douglas^ Cowper^ 
and Leach's Cases in Crozsm Law. The Compiler 
was originally led to the idea of forming such a 
collection by experiencing the utility of it when 
applied to his own professional avocations, and he 
trusts the work here offered to the public Will 
prove useful to all those concerned in practising this 
branch of the Law, by enabling them easily to re- 
fer to all the cases bearing upon the same subject. 
The decisions in son^e instances are taken at con- 
siderable length, so as to shew the precise distin- 
guishing feature of each case; this will.be evi- 
denced by referring to title Robbery, and the 
Conipiler flatters himself that this will render 
the work additionally useful to Members of the 
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Profession attending the Assizes and Sessions 
where Law Reports are seldom to be procured. 
Occasional references ' have been made to East's 
Pleas of the Crown and Mr. Justice Foster's book 
on the Crown La%v in illustration of the points 
reported. The cases occurring in the Term Re- 
ports have been inserted down to the time of each 
sheet going to press. 



H. NUTTALL TQMLINSL 



Grays hm^ 
February, 1816, 
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DIGESTED INDEX 



TO THE 



CROWN LAW. 



ACCESSARY. 

I . A person who is accessary to a fe- 
lony in burning and destroying a 
bhipy is not an ofiFender within the 
meaning ot 4 G. I. C* H. & II 
Ci ^J. c. 29. 8. (k uoieHS he be the 
oWner» captain^ iiiaater> nuiriner^ or 
other officer belonging to the iihip. 
R. V. fW. .Leach» 54. 

East. P. C. 1099. 

^. In murder, a person indicted as ac- 
cessary before the fact, cannot be 
convicted of that charge upon evi- 
dence proving her. to nave been a 
principal by being present at the 
time oi* the murder, counselling and 
inciting the same. 
: jR. v» Thomas 4" ^f^/rcd Gordon, 
Leacb> 581. ^ 



I 



ADDITION. 



t . If the addition to a prisoner's natne^ 
be placed after the alias dittus^ and 
not after the^r^f name, the Indict- 
ment will be quashed. 

R, v. SempUt Leach, 469. See 
3 Sal k. 20. S. P* 
£» But if the prisoner, on his arraign- 
.ment) p!ead to the Indictment, the 
court held, that thout^h the addi- 
tion being placed after the aiios 
ffictus only, was a clear and mani- 
fest error, yet that it was cured by 
'the prisoner's pleading. 

, , R, V, Hannam, Leach, 46c|. n. 
3. Labourer is not a good addition for 
a woman. 

jR. V. Franklifn, Ld. Raym. 1179. ' 



4. Servant is a g6od ilddition^ for it is 
certain. 

R, v. Ifoikins, Ld. Rnym. 968. 

5. In homine ' repiegiando nb addition 
is neceiisar}'. 

Banbiirt/iE,) V. Wood, I Salk. 5. 
2 Salk. 997. 3 Salk. «0. 

<J. A peer of Ireland should nut be ^le- 
ftcribed by his ndme of dignity , but 
by his propername with the af/difioti 
of Iiis degree and iilfet and, there- 
fore, where ikn indictment stuti'd 
goods to belong; to Jatnes H ami I ion, 
cHq. commonli^ ctlietl Earl of Clan- 
brassil, in the kin<^doui of Ireland, 
it was determined, that the more 
correct and perfect mode of descrip- 
tion would have been, ^ James Ha- 
milton, Esquire, Barl of Clanbra«M 
sil, in thekingdom of Ireland:" and 
the Judges being of opinion that 
in this case the. words commonig 
ciii/ed might be rejected, as sur- 
plusage, held that the^ indictment 
was good. 

R, V. Grahantf Leach, 6 1 9. 

7. It is a good description in an indit^t* 
ment of a prosecutrix to call her, 
*• Victory Baroness Turkheim,*' al- 
though lUronef^s Turkheim be her 
title only, and, her^ name, withont 
her title be S^lina Victoire / if it 
appear that she had always acted in 
and been known by the appellation 
of Baroness Turkheim, fof here was 
a certainty to a C(»nimon intent, and 
fhe description coukl not possibly 
apply to any other pernon. 

R. V. SuilSy Leach. 1005. The 
court referred to Haw k. P. C, 
book 2. c. 25. ». 7*2. 

B 



AMENDMENT- 



ADMIRALTY. 

1. If a loaded musket be fired from 
the luiidy at the distance of about 
900 yards from the sea, and a man 
is by such shot killed in a boat 
which had struck on u sand bank 
distant about 100 yards from the 
shore ; the offender is properly tried 
at an Admiralty Sessions, for the of- 
fence is committed where the death 
happens, and not at the place from 
whence the cause of the death 
proceeds. 

R, V. Coombest Leach, 432. 

2« 1 1 seems that the manslaughter of an 
English subject, committed in China 
by an alien enemy who had been 
a prisoner of war, but was then act- 
: ino; asa mariner on board an English 
merchant ship, cannot be tried in 
England under a commission issued 
in pursuance of stat. 33 H. 8. c. 
23. and 43 G. 3. c. 1 13. s. 6. 

R. V. Depardo, I W. P. T. 26. 
N. B. In this case no judgment 

was ever given and the prisoner was 

u 1 tiraateiy discharged . 



AMENDMENT. 

1. Errors of form in a caption of an 
* Indictment are amendable in the 

same term in which the defendant 
comes in. 

R, V. HoskinSf Ld. Raym. 9^8. 

2. In an Indictment, a variance in the 
addition oY the obligor of a forged 
bond, in the nisi prius roll, was 

. amended by the record of the in- 
dictment, which was right, after a 
special verdict, the nisi pHus record 
having been daade up by the clerk 
in court of the defendant. 
R^ V. Hayest Stra. 843. 

3. And the cobrt seemed to think, 
that this was amendable at com- 
mon Uw, there being something to 
amend by. 

R. V, HayeSi Stra. 843. 

4. A plea to an Indictment for mur- 
der may be amended after replica- 
lion, and before entry on the roll. 

R. v. Knowles, Salk. 46« 



5. No statutes extend to amendments 
in appeals in criminal cases. 

Hoyley. Pitt, 3 Salk. 38. 

6. An information for forgery was al- 
lowed to be amended after issue 
joined without costs (the prosecu- 
tor having been admitted a pauper,) 
and without giving defendant leave 
to plead de novo, 

k. v. Charlestvorlht Stra. 8*71' 

7. The court refused on motion to 
quash an information, which had 
been exhibited by rule of court, 
saying, that such informations were 
amendable. 

R, V. JoneSf Stra. 1 85. 

8. A defendant pleaded in abatement 
to a criminal inf<^rmatiun that he 
was a surgeon and not a gentleman 
us he was stated in the information, 
and after debate the couit gave 
1e«ve to amend the information 
upon payment of costs. 

R, v. Seavsardf Stra. 739* 
9* Information allowed to be amended 
after plea pleaded. 
R, v. Harris Sf al, Salk. 47« 

10. Information for forgery allow- 
ed to be amended in ten places 
without costs or imparlance. 

Anon* Salk. 49* 

11. A verdict in civil cases may be 
amended by the notes of the Clerk 
of Assize but not in criminal cases. 

Bald's case, Salk. 55. 

12. Upon a trial at bar of a traverse to 
an inquisition of lunacy, one ii\* the 
jury was called by the name of 
Henry, and informed the court he 
was christened by the name of 
Harry, but owned he was the per- 
son summoned: it was proposed to 
alter it by consent but the rfefen- 
dant*8 counsel refusing the court 
ordered it to be amended ex officio 
by virtue of the statutes 8 H. 6. 
c. 12. and c. 15. 

jR. v. Roberts^ Stra. 1214. 

13. Qu. whether an information to 
which a defendant < has pleaded ^a 
wrong addition in abatement, can 
be amended in thatv particular. . 

R. V. SudmaUf Ld. Raym. 1307. 
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APPRENTICES. 

!• Formerly it was held, that to en- 
tice an apprentice to take away his 
oiaster^s goods, was not indictable, 
unless it was laid that some of the 
goods were actuftUy taken awiiy. 
R. V. Collingwood, 3 Sulk. 42. 
Ld. Raym'. 1116, and see R. 
V. Daniel, 1 Salk. 380. 
«. But now it is decided, that to so- 
licit a servant to steal his master's 
goods, is a misdemeanor, though it 
be not charged in the Indictment 
that the servant stole the goods, nor 
that any other act was done, except 
the soliciting and inciting; and 
such offence is indictable at the ses- 
sions having a tendency to a breach 
of the peace. 

R. V. Higgins, 2 E. R. 5. ' 

3. It is not an indictable offence to 
entice away a-n apprentice from his 

master. 

R. V. Daniel, I Salk^ 380. 3 Salk. 
191. Ld. Raym. Ill6. 

4. The chief justice of K. B. may 
• ghint his tcarrcinf to bring up tiie 

bodies of apprentices who have 
been improperly impressed. 

The apprentice's case. Leach, 242. 
R. V. Edwards, 7 T. U. 745. 



S. P. 



ARSON. 



1. The legal definition of arson as it 
stands at common law is, the malici- 
ously and voluntarily burning U^e 
house of another. 

Leach. 260. East P. C. 1015. 

ft. The statute 9 G. 1. c. 22. does not 
alter the Mature of the crim« <3f ar- 
son, or create any new offenri?; but 
only more clearly excludes the prin- 
cipal from the bem^iit of clergy, 
than he was excluded before. 
M» V. Spalding, Leach, 26O. 
i2. V. Breeme, Leach. 262. 

East. P. C. 1016. 

5. A tenant in possession under an 

iigreement for a lease for three years, 

from a lessee, who held under a 

. buildipg lease from the tenant in 



fee simple of the land, is not guilty 
of arson, either at common law, or 
under a Stat. 9 G. 1. c 22. by setting 
the house on fire. 

R. v.Breeme, Leach, 261. East 
P. C. 1026. 4 Bl. Comm. 220^ 

4. In the above case, the indictment 
laid it to be the house, 1st, of the 
tenant in fee simple of the land, 
2nd, of the lessee under the build- 
ing lease from the tenant in fee sim- 
ple, and 3rd,. of the prisoner. 

Ibid» 

5. A tenant from year to year is not 
guilty of arson by burning the housfi 
of which he is in possession. 

R. V. Pediei/, Leach, 277. 

East P. C. 102G. 

6. But if, by firing his own house, he 
thereby burns the house of another, 
he is guilty of the crime, and Ped** 
ley was remanded for the purpose of 
hcfinsT tried ou such au indictment. 

^ Uid: 

7. Where the Indictment charged the 
prisoner on the first count at com-^ 
niou law, and on the second un- 
der the Stat. 9 G. I. c. 22. with 
setting fire to his own house, and it 
appeared that he was tenant in pos- 
session of the house, (ti copyhold,) 
but that it had been surrendered td 
the use of a mortgage, the court 
held that as the indictment was for 
burning his own house it was insuf** 
ficient ; and that it could not be said 
to be tlie house of another, while 
the tenant continued in possession. 

R. V. Spalding, Leach, 258. 

East* P. C. 1025. 

8. A prisoner being entitled to a right 
of dower (but none having ever been 
assigned) out of a certain house of 
the equity of redemption whereof 
her husband died seized subject to 
a mortgage term which equity de-* 
scended to the eldest sou, and the 
prisoner having leased the house to 
another person, has not such an in- 
terest in the house as will prevent 
her from being guilty of arson in 
burning it. 

jR*v. Harris, Fost. 113. 

EastiP.C. 1023^ 
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9. A pmon to whfch a dwelliug house 
for th« keeper to reside in adjoins, 
is a home within the meaning of 
St at. 9 G. I. e. 92, if there be a 
commniiicetion although it i« sepa- 
rated from the dwelling house by a 
party wfUL In this cane the entrance 
to the prison was bj a door through 
such party wall, and the prisoners 
were voinetinies allowed to steep in 
the s^aoler*s house. 

R, V. DonnovaHf Leach, 81. 
Bl. Rep. 682. East. P. C. 1020. 

10. And all the judges held, that the 
dwelling house was to be considered 
as part of the prfson, and that the 
whole prison was the house ol' the 
corporation to whom it belonged. 

Ibid. 

11. Setting fire to paper in a drying 
Ifrft annexed and belonging to but 
not being part of the paper mill, and 
no part of the mill being consumed, 
is not setting fire to an outhouse 
within 9 Ci. )• c, 22. 

R. V. Taylor^ Leach, 58. 

East. P.C. 1020. 

12. Setting fire to a parcel of ««- 
threshed wheat is not arson within 
Stat. 9 G. L c,22. 

R.\. Jndd, Leach, 544. 2 Tr. 255. 
S. C. 

13. Upon an Indictment on 43 G. 3. 
c. 58. s. 1. for feloniously setting 
fire to a house miU intent to de- 
fraud the 'insurers, an unstamped 
memorandum indorsed on a stamped 
policy^ effected by deed » isnocad* 
missible in evidence against the 
prisoner. 

R.y.GUson, I W.'P. T. 95- 

14. It is in the option of any private 
prosecutor to prosecute for Arson, 
(or any other oifence mentioned in 
the Black Act) in any county in 
JBnglani^» 

Jfi. V. Mortes, (or Mortis,) 3 Bl. 
Kep. 733. East. P. C. 1033. 



ARTICLES OP ^HE 1>EACE. 

1. The court will not inquire into the 
truth of articles of the peace, but 
may review them after security has 
been ordered , and hear objections 

. arising upton (heir face. 

R. V. f^atie (Ld.) Stra, 1202. 

2. The court of K- B. rejected arti- 
cles of the peace which u person of 
Devizes offered to swear against the 
defendant who resided ut the' same 
plai!e, upon the ground that he 
might have gone before a justice of 
the peace of the neighbourhood 
and claimed the security of the 
peace there, and directed the com- 
plainant so to do. 

R. V. JVaite, Burr. Rep. 780. 

3. Where, upon exhibiting articles of 
the peace it appeared that the facts 
charged were done at Portsmouth, 
the Court of K. B. directed that 
upon iaisuin^ the attachment of tlie 
peace, an indorsement shonki be 
made thereon autfaorising aod di*^ 
recti ng any justice of tlie p^ice of 
the county of Southampton to take 
the security of the peace tliere, and 
also specifying the sums in Hlhich 
the principals and their securities 
should he bound. 

R, V. Bowmastcr Sf Epwofthy Burr. 
Rep. 1040. Bl. Rep. 233, 

4. Upon an affidavit of a person*s > be- 
ing above seventy and uo:;Ule to 
tra^-el, the court granted a fnonda- 
mus to justices of the peace in Bre- 
con to take security on articles of 
the ()eece exhibited Against the de- 
fendant in K.B. 

-R. V. Lewis, Stra- 835. 

5. Upon exhibiting articles of the 
peace it was objected^ that the fact 
whereon the prosecutor grounded 
h'rs apprehension of danger appear- 
ed to be committed before . the Act 
of Grace and pardoned thereby, 
and that therebiy the crime being 
gone it must be considered as ne- 
ver done. But by the court su ppose 
it wtre threats only would not they 
be a ground for articles though^ey 
are not punishable; though the fact 
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is pardoned yet it may be instanced 
for an inducement to us to believe 
l^e deffjndant a dangerous perHOn. 
The defendant accordingly entered 
into recognisance to keep the peace. 
R. V. MendeZf Slra. 472. 

6.' The form of a recognizance on ar- 
ticles of the peace exhibited, where 
the fact of a. marriage is dispati*d. 
. R. v:Bambrtdge^ Sim, l^ I. 

7« One HgHinst whom articles uf the 
peace are exhibited, is not entitled 
to read affidavits on his own behalf, 
in contradiction of the facts sworn 
against him in such articles. 
R. V. Doheriy, 13 £. R. i?!. 



^ ARTIFICERS. 

1. An IndictnMfnt on the stat. 23 G. 2. 

' c. 13. alledged that the defendant 
contracted with the manufacturer, 
&c. "to go out of the kingdom of 

• Great Britiiin, intio a foreign coun- 
try, called America such foreign 
conatry not being' then within the 
dominion of <5r belonging to the 
crown of Great Britain;** and after 
a verdict of guilty it was;moved in 
arrest of judgment, that the indict- 
ment was bud for that it charged 

' America generally to be out of the 
kiiig*s dominions which was notori- 
ously otherwise; and that as some 
parts of America were within the 
dominions of the crown it ont^ht to 
have been stated to what country in 
America the artificer was enticed. 
But the court held the indictment 

• good, for it was alledged therein 
and found by the jury that the de- 
fendant contracted with the manu- 
facturer to go to a foreign country 
called America, not being within 

' the dominions of the crown, non 
constats but that there might be 
some place called America besides 
the continent of America, and the 
vevdict was conclusive. 

R. v.^Myddieton, 6 T. R. 739. 

^. Tt was al«o urged, thsit the words- jn 
the indictment were in the copula- 
tive', workman 'and artiGcer, wherie- 

*" ^ ID the statute they were in the 



i}isjunctiv«*'or,** but this objection 
was abandoned <m ahewing cause. 

Ibid. 

3. A defendant convicted on 5 G. 1. 
c. 27. and 23 G. ^. c« 13. was fined 
500/. and imprisoned .12 months, 

' the court saying that the latter act 
appeared to be a virtual repeal of 
the former, and that in the latter 
there is uo discretion lef); in the 
court, the punishment directed there 
being peremptory. 
R. v.Caior, Burr,^Rep. 2026* 

4. A defendant convicted upon a fii}- 
gfe in/ormaiion of having seduceid 
four different artificers can only re* 
<:eive one pnoiohment. 

R. v. Meteai/e, Burr. R?p. 20^7- 



' ASSAULT. 

1. JFith Intent to sob » 
U.' With Jnietii to injure Cloathes. 
Hi. Common Assault, 

I. Assault tcith Intent to rob,' 

1. Where the prisoner held a pistol in 
his hand towards Uie prosecutor, . 
whb was a coachman, on his box, 
and bid him stgp^ but said nothing 
else : this was held not to be such 

a demand of money as the act 
requirtfs. 

jR. v. Par/ait J Leach, 23. 

EastP.C. 4lC. 

2. The assault mubt he made upoa 
the person against wlioni the feloni- 
ous intent. of robbery is directed ; 
thej'efore where it uppeured that the 
prisoner for some time followed a 
chaise in which was the prosecutor, 
and then presented a pistol at the 
post boy and bid him atop, making 
Use at the same time of many oaths 
but nctt leaking ai^y demand of 
money ; that the carriage imme- 
diately stopped and the prisoner 
turried towards it, but perceiving he 
was purened rode away^ without do- 
ing or sayin^f aijy thing to the pr<>- 
secutor: the court held this not to 
be an as$ault on tke prgsecutor with 
intent to rob within the meanin^j tof 
the act ; the' prisoner was therefore 
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acquitted, but afterwards tried on | 
an indirtmentybr assaulting the post 
boy with intent to rob him; but the 
same evidence being given, the 
court observed that it was very cleiir 
the prisoner did not mean to rob the 
joost boy^ for he made no demund oo 
pim but went up to the perHon in 
the chaise. 

R. V. Thoma$y Leach, 372. 

East P. C, 417. 

IL Assault vsith Intent to injure 
Cloathes, 

!• Where a person was indicted on 
the stat^ 6 G. 1. c. ^23. s. 11. if the 
intent appears to be to wound the 
person^ though the cloathes oiust be 
and were cut. by the manner of exe- 
cuting buch intent the case is not 
within the statute, for there must be 
a primary intent to injure the 
cloathes. 

R* V. Rhenwick Williams i Leach, 
597. Eas.t P. C. 424, o. 

3. 3ut Buller, J. thought the case 
came within the statute; on the 
authority of Cook dc Woodbnrn*8 
case. He considered that the in- 
tent of the prisoner was to wound 
the party b^ cutting through her 
cloathes, and therefore that he 
must have intended to have cut her 
cloathes; and the jury whose sole 
province it was to find the intent, 
bad so found it. Ibid. 

3. To constitute an offence within thi^ 
act the assault and the'ipjury to 
the cloathes most be committfd at 
one and the same time, and there- 
fore an indictment on this statute, 
inust in charging the offence con^ 
nect the acts by the copulatives 
then and there. Ibid, 

HL Common A ssauh, 

1. A person cannot be prosecuted 
upon one indictment for assaulting 
two persons, each assault being a 
distinct offence. 

R, V, Clendon, Ld. Kaym. 1572. 

2 Stra.'870. 
S« But in\R. V. BenJieiSi ^ Saunders 9 
2 Burr. Rep. 984. this was denied 



to be law and Boiler J. raid, *' the 
point is where it is'one act and then 
tiie offenee is the same. 
3. An indictment consisted of two 
counts, one for a riot indorsed by 
the jury *'tgNorai?iu<'* the other for 
an assault returned ^' billa vercC* 
and held good. 

R. V. Fieldhousey Cow p. 325. 



ATTACHMENT. 

i. An attachment was granted against 
the judge of a corporation court 
fur granting a new trial after a se- 
cond sci.J'a, against the bail. 
R.v.Hill^al. I Salk.201. 

Hall V. Hill, 3 Salk. 363 . S. C. 

2.^ The court granted an attachment 
against an under sheriff for per- 
mitting a defendant (John Sheb- 
beare who had received sentence to 
stand in uud upon the pillory,) to 
stand, on the platform of the pillory 
only uncoufined 'and at bis ease 
attended by a servant in livery 
holdinur an umbrella over liia head 
all the time ; the defendant's head, 
neck, hands, and arms, not being 
at all confined or put into the holes 
in the pillory, the under sheriff at- 
tending all the time with his wand 
and treating the criminal with great 
complaisance. 

R. V, Beardmqrty Burr. Rep, 
792. 

3. .The court granted an attac»hment 
against the under sheriif of Cum- 
berland for granting a replevin of 
goods distrained on a conviction for 
deer stealing. 

R» V. Monkhovse, Stra. 1184. 

4. The Court of K. B4 granted an at- 
tachment for using contemptuous 
words of the court at the time of 
presenting a petition to the Com- 
mon CouiTcil. 

-R. V. Barber t Stra. 443. 

5. The court will not grant an attach- 
ment for contempt to an inferior 
jurisdiction. 

R, V. Birchettf Stra* 567* 

6. The Court of K. B. will not grant 
an attachment fpr di^pbedience of 
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an ordf r of justices which had been 
coofirmed in B. R. if it appear that 
> obedience was for a length of time 
paid to that order and that then it 
was disobeyed; but the juotices 
ou^ht to make a fresh order. 

R.y. MiieEnd {Inkahs.) 1 Ld. 
Raym. 676. 
7* An attachment haviiifi^ been f^raut- 
ed against a man he was reported! 
in contempt, and being^ fined and 
committed in execution for it he 
escaped; and upon motion a new 
attachment was granted against him. 

I Ld. Rayni. 396. , 

But qu. whether, instead of an 
attachment being granted in* such 
case a special 5Ci. Ja. ought not to 
be sued out that the king may have 
execution for the 6ne. Ibid. 

9. A party, answering interrogatories, 
upon an attaclr^ment is not bound 
to reply to such as utuy tend to cri- 
minate hiniselfi 

R. V. Barber t Stra. 443. 
9* An attachment granted for not re* 
tuminfi^ an alias mandamus^ but not 
. without a peremptory rule to return 

the writ* 
^ Gocenirt/ (Mayors) case, 

2 Sira. 429. 

10. Where a person against whom an 
attachment is prayed, positively an- 
swers and denies ' the charge, the 
court always refuses the attiichment 
without entering into the credit of 
the parties, or the probability of the 
evidence. 

,i2. V. Vaughan, Dougl. 5l6. 



BAIL. 

L i. In Cases of Treason. 
L ii« In Murder and Manslangiter. 
L iii. In other Cases ofFehny, 
U. In Cases of Misdemeanor* 



ATTORNEY. 

A defendant to an information und^ 
a penal statute cannot be forced by 
justices to appear in (>erson, but 
he may eotruitt his defence to an 
attorney. 
R. V. Simpson^ Stra. 45. 



Li. In cases df Treason. 

I. A prisoner committed for High 
Treason in North America, who is 
only triable before the King's 
Bench or under a special commis- 
sion, cannot be admitted to bail 
under the habeas corpus act by jus- 
tices of gaol delivery, or discharged 
by their proclamation for want of 
prosecution. 

IL V. Piatt, 1 Leach, 187. 

^. A Woman standing indicted for pe- 
tit treason in murdering her hus- 
band was bailed, it appearing upon 
affidavits, that the prosecution was 
malicious, and there not having been 
any proceedings for some time 
either upon the indicto^nt dr the 
cproner*8 inquisition. 

R, V. Barneif, 3 Salk. 56. 

3. Where four terms had paised, 
since the prisoner's commitment, 
(which was for HighTreason) and one 
assizes in the county, out of which 
it had been hinted the ground of 
complaint arose .and no prosecu* 
tion against him^ he was bailed 
himself in j^lO,OOOy and four secu- 
rities in J65OOO eachi 

R. V. Wyndhamy Stra. 5. 

4. So where the prisoner had been 
committed for aiding Colonel Do* 
rington to escape out of the prison, 
wh^re he was committed for high 
treason, prisoner was bailed, there 
being no prosecution, and a sessions 
was past. 

R. V. FUzpatrickf Salk. 103. 



L ii. Murder and Manslaughter. 

1. Convict in manslaughter never- 
bailed till clergy had. 

R. v. Keat, Salk. 103. But see 
R. V. LisUi Salk. 61. 103. 

2. If a man be found guilty of murder 
by the Coroner's Inquest yet the 

. Court of K. B. will bail him, be- 
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cause the coroner proceeds upon de- 
pottition taken in writing, which the 
court may look into; otherivit»e, if; 
a man be found guilty of murder! 
by a ^I'CMid jury» because the court 
^ilnHot take notice o( their evidence, 
which they by their oath are bound 
to ):oaceal ; aud. there is no dift'erence 
as to peers and commoners as to 

Lord MohuiCs case, Salk. 104. 
3. The defendant who had killed his 
school-fellow, at Eton, was bron^ht 
to the chief justice's house by Aa- 
heas carpus: it wus returned,* that 
he was committed bv the Corober for 
inaui$laughter» and he was therefore 
prayed to be bailed. But the Chief 
Justice said that was no reason, for 
if the depositions made it murder 
. ^e would not bail; e contra ii' they 
^moupt^d only to manslaughter he 
would bail» though the coroner's tn- 
quetit had found it marder\ And, 
he said, the distinction was between 
the^ coroner's inquest where the 
^oqrt can look into the depositions, 
and an indictment where the evi- 
dence is secret. That Lord Mohun's 
cas^ was in point, (though that 
\v^8 at Holt's chambers, and pot 
in the Court as the book reports 
'it,) and thi|t the lords bailed him 
after an indictment for murder ivas 
found; and he said, that himself re- 
fused to bailMc, Clifton because he 
thought the depositions n^iade it 
ruurder» thqu^h the inquest was 
manslaughter only. 

The bail were four in £4000. 
The Chief Justice «a)d it liad been 

^ VSlial to take them* in a sum, H)r 
body for body; and that where they 
are t,aken corpus pro corpore, it was 

. a mistake, to^iroagine the bi^il were 
to be hanc;ed if the principal rain 
away : bUt that the thethod is to 
amerce them. 

IL V. DaltoH, Stf ^. 211. 

4. One of two appellees in murder, was 
bailed, be haying been acquitted on 
theini^ictmenty which' the court^said 

* Hil. 12 G. 3. B. R. It was held by Lord 
Maniifield, that the depositions, and not the 
inquisition were to guide the disd-etiou of ^he 
court. 



was a strong presumption of itHiot 
cence, and that they would hail inaU 
cases after an acquittal on the in- 
dictment nnlesa the judge was disn 
satisfied with the acquittal. De^ 
fendant was bailed by two persons 
corpus pro corpore^ iu £ 1000 each. 
As to the other appellee the court 
said there was no foundation to bail, 
and denied that it was of courae to 
bail in aii upfieal. 

Casteli (widow) v. Bamiridge Sf 

Cwrhett, Stfa. 854, 5. 
In the above case, it was agreed, 
that' in an appeal by writ on the 
civil side two bail only are required, 
that had it cQtne on the* crown aide 
by certiorurii tiurre moat have been 
four. Ibid. 

5v But where the appellee was cou« 
victed on the indictment but par-^ 
cloned on the report of the judge, 
he was refused to be bailed after is^ 
sue joined on the appeal, the pre* 
sumption being against him. 
Py/e V. Granty Stra. 858* 
6. The defendant as keeper of a pri-f 
son had been tried and acquitted 
on four indictments for murder, 
charged to have been committed by 
c^ntining prisoners in an improper 
place; he w^s coiitmitted to answer 
a fifth charge, and moved to be ad- 
mitted to bail on producing copies 
of the informations Mud affidavits of 
the former trials and identical natore 
of the offences, but the court would 
not look into the copies of the iu- 
formatinns, and refused to bail the 
prisoner. 
^ R, V. Actoiu Stra. 851. 
7. Prisoner, who had stabbed a gen- 
tleman, moved the day before she 
' iyas to be brought up by habeas to 
be bailed, to have a physician and 
surgepn of her own to attend the 
dressing of the wound, in order tu 
satisfy the court that the person 
stabbed was out of danger. But 
the cpurt siiid there never was a iuo- 
tion of this nature, that the coarse 
^as for the friends of the party in- 
jured to lay his condition before the 
court ^hen they oppose the bailing, 
and if they did not do it then the 
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•• fsourt mis^ht ord^r sueli an atteod-\ 
mice ibr. their own satU^ctton, but 
the pre$eut defeudunt hud uo right 
to uak it. 

R» y. Saliiituryf Stra. 546. 

8v A person committed upon un in- 
dictment for murder was refused to 
he bailed within less than three 
w«eks of the sessiunsy it appearing 
upon affidftvits.tbat the evidence did 

' afieci him, though perhups notsufii- 
oieatly so to prove him gailty. -And 
Hulty C. J. and Gould J. said, the 

- attowiog the favour of hail might dis- 
courage the prosecution, and the 

* court's declaring, their opniion of 

- the evidence lietpre hand must pre- 
judice the prispner on the one side, 
or the prosecutor on the other. 

. Aiim. Sulk. 104. 3 Salk. 58. 

p. Where, upon an uidicttnentfor mnr- 
dei: and a special verdict found, and 
removed 'iii^o K. B. tiie prisoner 
before urgumeut obtained a pardon, 
and pleaded it, which was allowed ; 
that court will not i^equire boil, for 
bis appearance to answer an appeal 
under 3 H. 7. c. 1. though there be 
an affidavit produced that the bro- 

- t her and heir was be) cud sea, but 

• i&xpected in time. 

JR. V. Cheiwi/nd^ Sim. J 203. 
XO. And tlie* cyiirt were of opinion, 
^ that the (Nesent case was not such 
.. Hs the Stat. 3 14.7* c. ]. meant: and 
it being to subject tha prisoner to u 
second trial which before he was 
not, he not being indictable; till the 
time to appeal was elapsed, till ihis 
« act gave such prosecution, it was 
therefore to be consirued strictly, 
• and confined literally to an acquit"* 
tal by verdict (Kel. 104.) upon an 
arraignment at the king's suit; and it 
was material th$t no itistance couid 
' .be i^ewn ' of requiring such bail 
, upon pleading a pardon ; on the 
contrary Bowen m. M.ich. 8 Ann, 
was discharged without bail. Ac- 
quitted they said must be under- 
stood in a bourse of law ^ and not an 
. ioterpbsition^of the Cr(lwD!s mercy. 

Ibid. 
W, Upon the authority of Salk. 104. 
- and R. v. Dalton, and Mr. Clifton's 



case, this defendant ^w«s bailed 
after having been committed by the 
coroner for manslaughter, itilppear« 
ing by the depositions to be nO mote. 
R. V. Magrath^ Stra. 1 24a. 

12. Appellee in an appeal of murder 
cannot be bailed after 'convietion, 
unless the appellant will actually 
consent. 

Reeve v. TrwdaU Stra. 402. 

13. It is not sufficient that the appel- 
lant does not opposeWiG bailing. 

Ibid. 



I. 



1. iii. In othei' Cases of Felony, 
The Court of K. B. has a rijjht to 
bail in nil cases of felony even of 
timrder if they see occasion, where 
there is any doubt either upon the 
law or thi^ fact of the case.' 

R, V. Marks et al. 3 E. R. l63, 
166. 

2. And the court has a discretionary 
power to bail iu all cases whatever. 

jR. v. jRm^c^ Leach, 138. 

3. But they will not bail a prisoner 
CO nj mi tied for repeated forgeries^ 
especially when the time of tviai is 
very neai*. Ibid. 

4. The iU health of such prisoner is 
. not q/^itself a sufficient circumstance 

to induce the court to admit to bail. 
. Ibid. 

5. And in order to induce the court to 
to bail in casse of sickness, it must 
he a present indisposUion arising oui 
of the confinement.* 

R. V. fVyndhaifi^ Stra. 4. 

6. The court will not bail an offender 
who is willing to become a witness 
for the crown, unless, upon a full 
and fair disclosure by such ofien^er 
of all they know. - \ 

R. v. Rudd, Leach, 138. See 
title Evidence. 

J. Though the warrant of commitment 

be informal, yet, if uponthe d^po" 

sitions returned, the court see that a 

. felony has been committed, and 

that there is a reasonable ground of 

cl\arge against the pris^nersj tbey 

will not bail but remand them. 

R. V. Marks Sc al. 3 E; tt. l65, 

166. " . • 

8. Althoiigb it be not necessary to 
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•Ute in a warrant of commitmeDt 
for felony that the act wab done ft^ 
imdwsifft yet uoless it sufiieieDtly 
appeorii to the court tliat a fe- 
lony has been commilted, they are 
bound to bail the defendant. 
R. V. Judd, d E. R. 255. 

Leach» 544. 

9. Therefore where this defendant was 
committed for being accessary with 
one W. R. committed to gaol on 
the oath of witnesses as well as on 
bia own confession, for wilfully and 
maliciously setting tire to a parcel 
of unthreshed wheat in the night, 
be was bailed » on the ground that 
it was not an offence under the stat. 
9 G. I. c. 22. which only uses the 
words cock, mow, or stack of corn. 

jR. V. Judd. 2 £. R. 255. Leach, 544. 

10. The defendant who had been 
committed for having with force 
and arms, made an assault upon the 
prosecutor, with intent feloniously 
to steal take and carry away from 
the person, &c. was bailed ; because 
he was not charged with any offence 
within the stat. 17 G. 2. c. 22. 
which enttcts, *^ that if any person 

, shall make an assault, with mi of' 
fenswe iveaponf of by menaces f or in 
ajhrcible*manner demand money ^ Sfc, 
from any other person, with a felo- 
nious intent to rob such person, he 
shall be guilty of felony. * 

R. V. Remnantf 5 T. R. 169. 

Leach, 663, 

11. One, committed for treason or fe- 
lony ought to enter his prayer the 
first week of the term, or day of the 
sessions, next after his commitment, 
or he shall not have the benefit of 
the habeas corpus act. 

Lord Jylesbury^s CBhe, Salk. 163. 
I^. The defendant was committed for 
an highway robbery and applied 
to be bailed, and the prosecutor at- 
tending insisted be was the man, 
and though eight affidavits of credi- 
ble persons proving him to be at 
another place at the time the rob- 
bery was sworn to were read, yet 
thfi court refused to admit him to 
bail, but ordered him to remain till 
the assizes. 
R. V. Greenwood, Stra. 1 137. 



13. Lord Baltimore, charged with a 
rape was bailed in K. B. to appear 
at the assizes. 

R. V. Baltimore (Ld.) et mL 
Burr. Rep. ?t79. 

14. The prisoners were committed for 
. aiding and assisting Lord Baltimore 

In a rape, but they were not charged 
either by the oath or warrant of com- 
mitment with being present 9 and 
therefore, tbey^were accessaries be- 
fore the fact. The court bailed 
them. 
i2. V. Ann Darby and Eliz* Qrif' 
fenburghf 4 Burr. Rep. 2179. 

15. The court of K. B. upon an ap- 
plication by a prisoner to be ad- 
mitted to bail, will not form any 
judgment whether the facts amount 
to felony or not, but merely whether 
enough is charged to justify a de- 
tainer of the prisoner and put him 
on his trial; the practice of the 
court being, that even when the 
commitment is regular they will 
look into the depositions to see if 
there is a sufficient ground laid to 
detain the party in custody; and if 
there i^ not they will bail him. So 
also where the commitment is irre- 
gular, if it appear that a serious of- 
fence has been committed, they will 
not discharge or bail the prisoner, 
without first looking into the deposi- 
tions to see whether there is a suf- 
ficient evidence to detain him in 
custody. 

R. v. Homer t I Leach, 305. 

16. Bail for a felon convict, in a civil 
action, may surrender him to the 
marsharin discharge of themselves. 

R. V. Vergeth Stra. 1217. 
17* So bail for one indicted may have 
him committed in discharge of 
them. 

Anon. 1 Salk. 105. 
18. A person offering himself as bail 
for another charged with felony, 
may be asked » whether he has not 
stood in the pillory for perjury, be- 
cause the answer cannot subject him 
to any punishment. 

R. V. Edf^ards, 4 T. R. 440. 
Leach, 496. n. 
19* Upon motion upon an indictment^ 
the court may dispense with the de» 
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fendant^s joining in r€Cognizane6 
with the bally and allow hifm to tind 
others, who will give bail for him. 
SmUh V. Viliars, 1 Salk. 2. 

I 

11. In Cases of Misdemeanors • 

]. The House of Lords having voted 
the defendant guilty of a breach of 
privilege, in publishing a libel upon 
a member of their house, and having 
sentenced him to pay a fine, and to 
be imprisoned for six months, and 
until such fine was paid, which com- 

' mitment was returned into the court 
of K. B. upon the habeas Bued out 
by the defendant, the court refused 
to discharge the defendant ; the adju- 
dication by the House of Lords be- 
ing a conviction, and no court having 
the power to discharge the defend-^ 
ant. 

IL V. Flower, 8 T. R. 3 1 4. 
And Lord Kenyon said, "we 
Vere bound to grant the habeas writ; 
but having seen the return to it, we 
are bound to remand the defendant 
to prison, because the subject be« 
longs ad alium examen.** Ibid. 

«. The Court of C. P. cannot bail or 
discharge a prinouer committed by 
warrant of ithe Speaker of the House 
of Cotpmons, tor a breach of privi- 
lege of that house expressed in the 
warrant, diiring the sessions. 

, Case of Brass Crosby, Esq. Mayor 

of Londjon,3 Wils. 188. 

3. It seems that one committed by the 
House of Commons for a contempt 
cannot be bulled by the Court of 

. K. B. (Dissent. Holt,C. J.) 
R. v. Paty, 2 Si^lk. 503. 
Nor discharged, case of Brass 

Crosby, Esq.- Bl. Rep. 754. 

Lord Rayni. 1105. See tit. 

Commitment. 

4. Where persons have become bail 
for a defendant indicted for perjury, 
and the condition of the recogni- 
zance has become forfeited, the 
court will not discharge the recogni- 
zance of the bail till the prosecutor 
be paid his costs, although the de- 
fendant be in custody upon an at- 
tachment for a contempt in non- 
payment of such costs. 

^. V. Lyont Burr. Rep. 1461. 



5* A man may be bailed upon an 
habeas corpus to appear de die in 
diem, until the matter of the return 
be determined upon, and then 
to surrender himself to prison, if 
the judgment of the court were ac- . 
cordingly. 
R. V. Davison, 1 Ld. Raym^ 
603. 1 Salk. 105. 

6. The defendant was convicted for 
keeping an ale-house without a li- 
cence, and was thereupon com- 
mitted for a month, as the act di« 
rects. After he had lain a fort- 
night he brought a certiorarif and 
. upon tbe return pf it he was ad- 
mitted to bail, the court being of 
opinion that if the conviction waa 
confirmed, they could commit him 
in execution for the remainder of 
the time. 
R. V. Reader, Stra. 530. 

7* Defendant having been convicted 
of a seditions libel, moved to be 
bailed being in a very ill state of 
health; and he was accordingly 
bailed, the Chief J. saying that the 
offence was so great that an ade- 
quate punishment might endangei* 
his life, and to lessen the judgment 
would be an ill precedent, and that 
the. court would give judgment 
when defendant was better. 
R:\. Bishop, Stra. 9. 

8. The court refused to bail a defend- 
ant who was committed in execu- 
tion for a fine imposed for a forcible 
entry, as the defendant had brought 
a writ of error and assigned error in 
perspn. 

R. V, Layton, Salk. 105. 

9. Bail refused to bail a defendant 
who was dommitted till the assizes, 
pursuant to 13 & 14 Car. % c. 11, 
8. 6. for a misdemeanor, in forcibly 

. obstructing a custom-house officer 
in the execution of his duty; and 

. the court observed, that, under this 
act, the party committed could not 
be bailed as a right. ' 
R. v. Dunn, 4 Burr. 2641. 

10. Upon articles of the peace being 
exhibited, the court may require 
bail for such a length of time as 
they shall think nece9sary for the 
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preterratiou of the pMce, and are 

• notcdiitined to a twelveniOoth. 

R. Y. Bowes, I T. R. ^ffi. 
II. M'hfre the court had. at fint re- 

q«ired bail for fourteen yeara, they 
' HAwrWarda lessened the time to two 

years Dnitsappearing to them thatitn 

• iitfbnnation was 'depending against 
the defendant on the same, account, 
which must necessarily be deter- 
mined within that time. 

1 T. R. 696. 
^Q^ A commitment by a justice of 
pe4ice for 14 days, under the Va- 
grant Act, 17 G. 2. c. 5. is a com- 
mitfl(^ent in execution, and the 
'party is not entitled to be baiied. 
H. V. Brooke Sf Robinsini, 

2 T. R. 190. 
i3. The sheriflT has no authoritv to 
take a bond for the appearance of 
persons arrested by him under pro- 
tress issuing upon an indictment at 
ibe quarter sessions for a misde- 
meanor { he can only take a recog- 
mximte for their appearance. 

Be»f$ougk y. Rofsiter, 4T. R. 505. 
Aflfirnied in Cam.Scac. Eyre, 
C. J. of C. fi. (/me/iM> H, B. 
418. 

14. At common law the sherifir could 
not bail any ])erson8 indicted be- 
fore Justices of the Peace, though he 
might bail those indicted before him 
at his torn. Stat. 23 Fl. 6. c. 9* was 
passed to compel him to take bail 
where he might have done, and 
neglected to do so. Butstat. 1 Ed. 
4. c. 2. takes away his power of 
bailing altogether, and requires him 
to return all Indictments, taken be- 
fore him at his torn, to the justices 
of the next sessions. 4 T. R. 505. 

15. {But see cmWa, the opinion of 

• Eyre, C. J. of C. P. 9 H. B. 456. 
435. who allowed, however, that the 
practice of bailing by the sheriff in 
such cases had been long disconti- 
nued.) 

16. Bail during advisement is discre- 
tionary in the court, and if defend- 

V nut pieads a false plea, though the 

^ eouit on application for bail can hot 

' judicially 'take notice of it, yet it 

wilMead their-discretiop. 

Dr, Walton's catet Salk. 105. 



17. Two days notice of bail on an at** 
tacbment need not be given ; any 
reasonable notice is sofBdeat. 

i^. V. Ha//, Bl. Rep. 1110. 

18. In erimioal cases, justification of 
bail is not necesHar}'. Ibid. 

19. One coramitled for a iniademean- 
0T9 in fiffging endorse m«nt8 on ex- 
cheqner bills was baited. 

it. V. Mnrrto/, 1 Salk. 104. 



BAIL BOND. 

1. The sheriff may takfe a bail-bond 
upon an arrest upon an attach numt 
itfsued out of B. R. for a contempt. 

Jl. V. Dawes, 1 Ld. Raym. 722. 
I Salk. 008. 

2. And the party is not compellable 
to take an assignment of such bail 
bond from the sheriff, but may pro- 
ceed agitinst him by amercement, 
if the defendant does not appear, 
according to the condition of such 
bond. I bid. 

3. But if the defendant be in town, 
the court will 'secid a tipstaff ta 
bring: him into court, sedeiite c^rrttf. 

ma. 

BANK NOTES. 

It is not an offence within the stat.- 3 
W. &M. c. 9. 8. 4. and 5 Anne, c.31. 
s. 5. to rei*eive Bank notes, knowing 
them to have been stolen, for they 
could not be at that time in the 
contemplation of the legislature as 
goods or chaiteh, * 

R. V. Morris^ Leach, $25. See 
Miller V. Race, 1 Burr. 457. 

All bonds, bVf Is, and other securi- 
ties, were then chosesin action, and 
could not beinclnded.by any con- 
struction, within the meaning of 
the words goods and chattels; for 
these words could only tefer to the 
receit of such things as were goods 
and chattels at the time those act& 
were passed. 

Leach, 529. 
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BANK (SEBVANTS OF.) 

^ I. By tbe cofumoo law, it ivas not 
larceuy for a cashier of the Bank of 
England to embezzle an India bond 
com mitt ed to bW care, pursuant to 
Stat. 12 G. 1. €• 32» which eniofceii 
the ordtirs of the Court of .Chan- 
cery that inaster^s in chancery 
shall deliver into the Bank of Eng- 
land, the bondSi &c. of the stuitors, 
and that upon paying in such bouds, 
&c. the master shall ^take a cer- 
tificate thereof . from one of the 
cashiei'js. 

R. V. Waiiet Leach, 33. 
2. But by Stat. Id G. 2. c. 13. s. 12. 
the of!ence is no\y felony without 
benefit of clergy. (See title Ckane 
in Action,) 



BANK STOCK. 

Obtaining and endorsing a divi- 
dend >varrant. at the Bank, in the 
name of the stockhol4er, is such a 
*' personating a proprietor, and 
thereby endeavouring to receive the 
dividend,** as to brm^ tlie offender 
within the provisions of the stat. 31 
G. 2- c. 22. s. 77. although the of- 
fender is appreheuded before any 
attempt is made by him to receive 
ut the pay office the money on the 
dividend. 

M, V. Parr, Leach, 487- 



BANKRUPT. 

]. An ludictoieut on .5 G. 2. c.30. 
s. 3. against a bankrupt for not sur- 
rendering himself to be examined, 
must state that a commissiou had 
dull/ ixsufd; [to say that it was 
awarded is not sufficient,] that he 
was rec^uirecl^ surrender to the 
conimis^iioners, or the major part of 
themt and that they did ^it and 
vere commissioners iyf bankrupts ; 
and the pames of the commissioners 
must be stated in the notice. 
•JR. V. Frith, 1 Leach, 12. 



2* Dafendaat being iadicted, for that 
he, beio^ a iMmkrupt,. and brought 
before the couiuMsaioners, refused 
to give them an account of hiii ef<^ 
fects ; the defence, ou the tridl 
was that he was an infant at the 
time of the debts contracted* iuid 
therefore could not be a baok4PUpt 
for debts which he was not obliged 
. to pay ; and defendant therefore was 
acquitted. 

R, V. Cole^ 1 Ld. Raym. 443. 

3. A bankrupt committed on mesne 
procesify on an extent from the crown ^ 
and also uuder the commissiooers* 
warrant by virtue of stat* 5 G^ 2. 
c. 30. s. It), for not duly contbrm- 
ing, to their aatisfaction touching 
the disclosure of his effects, iiiay be 
disclmrged, quoad the commitment 
of the. commissioners, if thav have 
mistaken improbable iox unsatigfac- 
tory answei^t; for however ifxaufii- 
cient such answers mav be, the com- 
missi oners roust receive them as sa- 
tisfactory, their power ext^ncHng 
only to cases where the bankrupt 
refuses to answer at all, or. does not 
fully answer: and they cannot take 
Vvpon themselves to decide wliether 
the answers he ttue or false. 

R. V. .Pedley^ 1 Leach, 36d« 

4. A general answer by a bankrupt, 
that he has lost 1886/. by selling 
goods under prime cost is. not satis- 
factory, especially if falsified by 
subsequent confessions of the dis- 
posal of different sums for other pcir- 
poses, 

T. P. LanghanCs case; 

Bl. Rep. 919. 

5. That a man cannot positively recol- 
lect a fact, but should rather believe 
the affirmative, is a full and satidac-* 
tory answer by a bankrupt to the 
commisioners, and* being committed 
by thenxk for refusing to give any 
other answer, was discharged by 
the Court of K. B. 

Thomas jyWler^s case, 

Bl. Rep. 881. 

6. A bankrupt, who giyes general and 
unsatisfactory answers to the com- 
misioners may be committed by 
thetn unUl he submit to answer 
fully such questions as have been 
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put to htm by therb: and the court 
of K. B. Dvill not In such cane dis- 
charge htm from sach commitment. 

R. y. PerrotU Burr. Rep. 1 122. 

The examination of a l)aiikrupt is 
not confined to be within the time 
limfited for him to come in and sur- 
render and submit to be examined. * 

Ibid. 
7* Where a bankrupt in answer to 
questions from the commiifioners as 
to the disposal of large sums of mo- 
ney by him, merely particularises a 
• woman hy name npon whom he 
had spent 5000/. in twelre months, 
and mentions the tiroes when he 
sent It her^ that another person wan 
privy to it, that the woman was since 
dead, &c. these are such nnsatisfac- 
tory answers us justify the commis- 
sioners in committing the bankrupt, 
till he submit, and the Court of 
K. B, refused to discharge hint. 

Ri V. Perrottf Burr. Hep. 1216. 
8. A bankrupt was discharged upon a 
)^a&ea5 brought, he having been com- 
mitted by the commissioners for 
having notoriously prevaricated in 
his examination on oath before 
them, no interrogatories having 
been exhibited to him ; copies of 
which the court held the bankrupt 
ought to have, and time to consider 
of his answers. 

R, ?• Nathan, Stra. 880. 

BLACK ACT. 

1. On an Indictment on 9G. t. c, 22. 
for maliciously sliooting at another, 
the offence must be coj^pmitted un- 
der such circumstances as in con- 
struction of law wouUl have 
amounted to the crime of murder, 
if death had ensued from such act, 

R. V. GastineauXf Leach, 465. 

2. Persons present aiding and assist- 
ing in shooting at another, although 
they do not actually shoot or carry 
fire-arms for that purpose, are prin- 
cipals within the penalties of the 
Black Act. 

Coteheaver^s case. Leach, 76. 

3. And so where two were indicted 
for killing a mare, and the evidence 
was, that one held the mare whilst 



the other gave the mortal wonnd, 
all the Judges (with the exception of 
Mr. Justice Foster) held that both 
the prisoners were principals. 
R. V. Mudwinter Sf Sims, Fost. 
415. Leach, 78. vt. 

4. An Indictment on this act for 
shooting at a person, must charge 
that the offence was done wIlfully 
AND malicioasly, for those words 
must be understood as a description 
of the offence*; and to say unlawful" 
ly, maliciovslyt and felonifAisly^ is 
not sufficient. 

R, V. Datis, Leach, 550, see 
note (a) Leach, p. 557 • 

5. A private prosecutor; on 9 Geo. 1. 
c. 22. has an option to prefer his in- 
dictment in such county as he shall 
think most farourableto the ends' of 
justice. 

R, v. Mortis, Leach, 385. 
But he cannot exercise this right for 
the purposes of injustice and op- 
pression, for the words of the act 
are, for the better and more impartial 
trial, See. Ibid. 

6. The Stat. 16 G. 3. c. 30. impos- 
ing a summary penalty for the first 
offertce of simply killing deer in u 
park enclosed, and making the se- 
cond offence felonv, is a virtual re- 
peal of i) G. 1. c. 22. us to hunting 
or killing deer in a park, unaccom- 
panied by the circumstatfce of be- , 
ing armed and disguised. 

R, v. Davis, Leach, 306. 



BRIBERY. 

f. Bribery still remains a crime at 
common law, and the legislature 
never meant to take away the com- 
mon-law crime but to add a penal 
action ; and this appears by the 
words of the above act, •• or being 
any otherwise lawfully cenvicled 
thereof." 
R, V. Pitt Sf Mead, Bur. Sep. 
1335. 1 Blackst. Rep. 380. 

2. And a conviction upon an informa- 
tion granted by the court of K. B. 
is just the same as if the defendants 
had been convicted upon tn indict* 
ment. 
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BRIDGES. 

1. Who are bound to repair* 
II. Certiorari. 
Ill* Indictment J PieaSf Evidence^ ^c. 

I. Who are bound to repair. 

I. Tbe inhabitants of the county are 
x>f common right hound to repair 
all bridges, because they are for the 
beuefit of the county; therefore if 
the inhabitants of a county who 
have always repaired a foot bridge, 
pull it down» sell the materials* and 
receive the produce thereof, and in 
lieu of the foot bridge build up a 
bridge for horses and carriages, they 
are bound to keep such latter bridge 
in repair; for, as it has become use- 
ful to the public in general the 
county shall repair it. 

JL V. Inhabitants, W, R. York, 
5 Burr. 2594. 2 Bl. Rep. 6s.5. 

2* The inhabitants of the county be- 
ing prim4 Jacie liable to repair all 
public bridges within it, are there- 
fore as it seems bound to repair an 
ancient horse brids:e, unless thev 
can throw the onus upon some one 
else. 

R, y. Salop^ (Inhabitants) 13 
East. 95. 

S. Where townships 'have so enlarged 
a bridge, which they were before 
bound t» repair as a foot bridge, 
tfiey shall still be liable pro rata, 
2. E. R. 356. 

4. The inhabitants of a county are 
bound to repair every public bridge 
within it; unless when indicted for 
the non-repair of it, they can shew 
by their plea that some other per- 
son is liable; and every bridge in a 
highway is by the stat. 22 H. i. c. 5. 
deemed a public bridge for this pur^ 
pose. Therefore^ where Queen 
Anne, in 1708, for her greater con- 
venience, built a bridge on the 
Thames at Datchet, in the common 
highway leading from London to 
Windsor, in lieu of an ancient ferry 
which belonged to the crown, and 
she and her successors maintained 
and repaired the bridge till 1796, 
wheu, being in part broken down, 



the whole was reiwivod, and the ma« 
terials converted to the Use of the 
king, by whom the ferry was re- 
established as before: the Court of 
K. B. held, that the inhabitants of 
the county of Bucks, who, iti an- 
swer to an indictment for tbe non 
repair of that part of the bridjge fy- 
ing in the county of Bucks, pleaded 
these matters^ and shewed that the 
bridge was a common^ public bridee, 
were nevertbeless bound to rebuild 
and repair it. 

R, V. Inhab, of Buckinghamshire^ 
12 E. R. 199. 

5. By the common law, declared and 
defined by the stat. 22 H. 8. 0. 5. 
and subsequent acts, where the in- 
habitants of a county are liable to 
the repair of a public bridge, they 
are liable also to repair to the extent 
of 300 feet of the highway at each 
end of the bridge; and if indicted 
for the non-repair thereof, they can 
only exonerate thetn selves by plead-' 
ing specially that some other is 
boun(^ by prescription or tenure to 
repair the same. 

R. V. Inhab. of York, W. R. 
7 E. R. 588. affirmed in 
Error. 5 W. P. T. 284. 

6. A new and substantive bridge of 
public utility, built within the li- 
mits of one county, , and adopted 
by the public, must be repaired bj 
the inhabitants of that county, al- 
though it be built within 300 feet 

' of an old' bridge repairable by the 
inhabitants of another county, who 
were bound in course under the 
stat. 22 H. 8. c. 5. to maintain 
such 300 feet of road, though lying 
in the other county. 

R. v. Devon, Inhab. 14 E. R. 377- 

7. If a bridge be of public utility and 
used by the public, the public niust 
repair it, though buiit by an indi- 
vidual: aliteTf if built by him for 
his own benefit, and so continued 
without piiblic utility^ though used 
by the public. 

R. v. W. R. Yorkshire, Inhabs. 
2 E. R. 342. 

8. Where an individual builds a 
, bridge, which he, dedicates to the 
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^ .public J>y wlftMn it ie tiMd. thi.' 
. couuty^are bouud to repair it* 

8 E. R. 356. 

9* The cuuuty is liable to repair a 

b.nd^« built in tb« bi^^bway aiid 

, usvd by the public above forty years, 

thouf(h o^^i Daily erected for the 

couvenience of an individual. 

R, V. Glamorgan C Inhab, ; cor 

Ld. K/suyoii C. J. at Hereford 

ia 17B8. ^ E. R.35^. n. 

10. Tbe Court of K. B. btroo^ly in- 

. tiinated their opiiiiou» (though tiie 

poiat was not directly decided t) that 

if a bridge used for carr i a i^es^ though 

foruierly a<leqiiate to the pur|M>»e8, 

were not>of sufficient width to meet 

the public exij^encies, owing to the 

eucreubed width of- carriaj^en, the 

, burthen of widening it must be 

borne by those who are bound to 

repnir the bridge. 

R, V. Cumberland C. Inlmh, G T. 
R. 194. 
11* On error brought in this case in 
thelloiAeof Lords, the Lord Cliau- 
ceilor intimated doubts upon the 
point; but the jiidgmtnt was uf- 
.firiMedt on the^ground tJiat after I'cr- 
dict It uiubt be presumed the over- 
narrowness of the bridge arose from 
its having been contracted from its 
ancient width. 

Cumber/and C, Inhab, v, i?. (in 
error,) 3 B. & B. 354. 

12. Where the king enlarges the 
bonndaries of a city, by annexing 
part of the county to the county of 
the city the inhabitants of the 
county of such city are' bound to 
repair bridges lying within suOh en- 
larged boundaries, though such 
bridy;*^ were at the time of the 
making of stat. -22 H. 8. c. 5. within 
the county at large. 

/J. V, Norwich Inhab. Stra. 177. 

13. The true ground of this decision 
- «eenis to have been, that the stat. 

lays no ahsoiute dwrgetil the bridge 

• is in decay, so that when the stat. 

i%'as made, though the bridges were 

%vitlun the county of Norfolk, yet 

. as thty were not iu decay, the stat. 

baci no operation on them before 

thvy were aanexed to the city of 

' J>{orwicU. ... 



14* The words of Annexation in tfa»^ 
case being Mkqwie hd Pontem* Har^ 
ford ad exieriorem poniem rivi, this 
bridge being the furthest of those 
out of repair was held to be 10- 
cluded in tlie new boundaries; f^r 
figqae Oil is only used to shew tbe 
drcdinfereiioe iiimI the other words 
take in the river. Ibid. 

\5i The stat. only gires a concurrent 
not an exclusive jurisdietion to the 
sessions; and therefore an inform- 
ation lies in K. B. for uou-repairof 
a bridge. Ibid. 

l6« The county or riding is Habie to 
the refNiir of a brrd^ built by trus- 
tees under a turnpike mCU there be- 

• ing no special provision for est oner- 
ating them from the common-law 
liability, or transferring tt to others; 
though tlie trustees were enabled to 
raise tolls for the »u)»port of the 
rouds« . 
R. V, Infiaba. TK R. Yorkshire, 
2 E. R. 342. > 

17* A prescription that the lords <)f 
the manor ought to repair a bridge, 
is good, bectiuse the manor may 
have been granted to he held by the 
service of repaij-ing the bridge be- 
fore the stat. Quia Emptores Term* 
rum. .(•■ 

R. V Bueknall, Ld. Rayro. 792. 

18. But it must be laid to be ratidne. 
iemircR. 
S. C. I^d^ Raym. 8Q4. 

10.. And it is by reason of the de- - 
mesnes of the manor ; and there- 
fore if part of the demesnes Ik*:. 
granted to i. S. he will be obliged 
to contribute to the repairs: but th*^ 
indictnient may be agauist any of 
then}, and though it appears upon 
the evidence that another is liable 
also, yet the defendant must be coii- 
victed, and that was done in thi^ 
case; . - Ibid. 

20« If a person who is bound to repair 
a bridge ralione tenurce of certain 
land^i, lets the lands, his lessee will 
b(9 bound to repair the bridge. 
R. V. Racknall fSr. John, J 
Ld. Raym. 8O4. . 

il. if a mnnor be held by tlie ser** 
vice Of tenure of repairing-Q com-.^ 
raoa bridge or highway, and that 
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tnanbr afterwards comes to be di- 
vided iuto Btfveral haiids* every one 
of these alienees, beiuu; tenuuts oi 
any purcel either of the demesnes 
or services, shall be liable to tht 
whole charge, and are contributory 
aiuouu themselves; and thou«;h the 
lord of the manor lui^ht upon t^he 
several alieuation« a^ree to dis- 
charge those that purchased of him 
of such repairs, yet that shall not 
alter the remedy for the public, bui 
only bind the lord and thotie that 
claim under hinu As the whoie 
manor, and every part of it in the 
(>ossession of one jtenant was bnce 
chargeable with the reparation, so 
it shall remain notwithstanding any 
act of the proprietor. It shall not 
be in his power to apportion the 
charge whereby the remedy fur the 
public beneiit should be made m<ire 
difficult, or by alienations to per- 
sons unable, to render it in respect 
to the phrts which should come into 
such hands, quite frustrate. 
' Q. v. Dutch. Buccleugh Sf al, 
1 Salk. 357. 

22. Although a manor subject to such 
charge comes into the hands of the 
crown, yet the dut>' upon it conti- 
nues ; and any person claiming af- 
terwards under the crown the whole 
manor or any part of it, shall be 
liable to an indictment or informa- 
tion for want of due repairs. Ibid. 

23. Indictment against a county for 
pot repairing a bridge; plea, that 
li S. Is liable ratione ienune. The 
plea is not sustained by evidence 
that the estate of I. S. was part of a 
larger estate, which part I. S. pur- 
chased of a former owuer who ie- 
taihed the rest in his own hands 
and as well before the purchase as 
since has repaired the bridge. 

JR. V. Oxford (co.) Jnhab. l6 E. 
R. 223. 

But where in such case th^ coun- 
ty were found guilly, the court gave 
leave to stay the judgment upon 
payment of costs, until another in- 
dictment was preferred in ordir to 
try the liability. Ibid. 

t|* If a mao be charged to repair ra-^ 



tione iemine^ he may throw it on the 

parish by the general issue. 

Per Eyre, J. in /?. v, Nitrwich In^ 
hub. Stra, 184. Sn/ q. this. 

25. The Med way Nuvi3;iition Comr 
pany, being empowered to make the 
river navigable and to take tolls, 
and to amend or alter bridges or 
highways, leaving them or others 
convenient in their ropm, having de- 
stroyed a ford across the river in- the 
common highway b}' deepening its 
bed, and having built a bridge there, 
are bound to keep such bridge in^ 
repair* 

R. V. Keni (Co.) Inhiih. 13 E. R. 
220. 

26. So where a canal company authb* 
rised bv an act iof Farliam<-iit to 
make the river Bain navigable, and 
to make aud enlarge certain navi- 
gable cuts, and build bridges and 
other works connected with the na- 
vigation, and to cfi^coM/ififie any of the 
works before authorised to be erect- 
ed, having for their own benetit 
made a navigable cut and deepened 
a ford which crossed the. hij^hwuy^ 
and thereby rendered a bridge u^ 
cetisary for the passage of the pub- 
lic, which was accordingly built at 
the expense of the com|/any in the 
lirst instance^ are bound to maintani 
the same, and the burden cannot 
be thrown upon the county at large. 

R. V. Undhty (Inhab.) 13 E. B, 
317. 

27. The Stat. 49 G. 3. c. 84. appoint$ 
trustees for taking down the old and 
building a new bridge over the ri^ 
ver Tone, and empowers them tb 
take tolls; and that it shall be law- 
ful for them, out of the monies re-» 
ceived, to biiild a new bridge, &c. 
and vests the property in the old 
and new bridge during the conti- 
nuance of the act, in the trustees; 
and that as soon as the purposes of 
the act shall be executed, then and 

from thenceforth the tolls shall 
cease, and the bridge, &c. shall be 
repaired by such persons as are by 
law liable to repair the old bridge. 
Held, that during the time the trus- 
tees were engaged in executing the 
• powers of the act, aud before tiiey 
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> bad compMed ihefn, tbe coanty 
waa not liable to rr|>air the bridge. 
R. V.Somerset Jnkahs l6 £• R. 305. 
^ak.Thauj^ii a charter of Edward 0. 
granted upon tbe recite prayer oF 
tbe iiihabitanta of the borough of 
Stratford upon Avon, '* that the 
king would esteem themy'the ioha- 
bituiitSy worthy to be made^ reduced^ 
and ereeieU into a body corporate 
.aurd politic,** and thereupon proceed- 
ing, " to f^rani (without any word of 
eanfirmaiiwif) unto the inhabihutts of 
the borough, that the same borough 
should be a free borough for ever 
tbereaffier,*' and then proceeding to 
iacorporate them by the name of 
the bailiffs and burgesses, &c« wouPd 
without more, imply a' new incor- 
poration : yet where the same char- 
ter recited that it was an ancient 
borough, in which a guild was there- 
tofore founded and endowed with 
lands out rf the reniSf revenues^ 
. and profits of which a school and 
alms-houses were maintained, and a 
bridge wMfrom time to time kept up 
. and repaired; which guild was then 
. diiisolired, and its lands lately com^ 
into the king^s hands: and further 
reciting, that the inhabitants of tbe 
borough f from time immemorial , had 
enjoyed /raMchises» Uberties^ free 
customs, jiimc/iclioii, privileges, ex- 
emptions, and immunities, by rea- 
son 9nd pretence of the guild, and 
of charters grants and confirma- 
tions to thfe guild, and otherwise, 
- which the inhabitants could not 
then hold and enjoy by the dissolu- 
tion of the guild and for other 
causes, by means whereof it was 
likely ihhx the borough and its go- 
vernnient' would fall • into a worse 
state without a speedy remedy : 
and thereupon tlie inhabitants (>/' 
the borough had prayed the king s 
favour for bettering the bortmgh attd 
government thereof ami Jbr support- 
ing the great charges which fron^ time 
to time they were bound to^snstaib, 
to be denied worthy to be made 
&c. a body corporate, &c.and there- 
u{>on the king after granting to the 
inhabitants of tbe borough to be a 



corporatiop («t before itatcdv) gmnt- 
ed them the same bomnds and limits 
as the borough and the jurisdiction 
thereof from time immemorial had 
extended to» 

And the king, ** willing that the 
almshmtses and school should be kept 
up and maintained as theretofore, 
(without naoMog the bris^e) and 
that the great eharges to the borough 
and its inhabitants from time to 
time incident might be thereafter 
the better' sustained and supported^ 
granted to the corporutiou the 
lands of the lat^ guild. 

And it further appearing by parol 
testiqiony as far iMick as living tes- 
timony went, that the corporation 
had always repaired the bridge. ^ 

Held that, taking the whole ef the 
charter and the parol testimony to- 
gether the preponderance of the 
testimony was, first, that this was a 
corporation by prescription, though 
words of creation only were used in 
the incorporating part of the char- 

, terof £dw. 6.; ^ly. that the bur- 
den of repairing the bridge was upon 
such prescriptive corporation during 
the existence of the guild before 
that charter; though the guiUi out 
of their revenues had in fact re- 
paired the bridge which waaonly in 
ease of the coVporatiou and not ra- ' 
tione tenura; and that tbe corpora- 
tion were still bound by prescript 
//on and not merely by^ tenure; and 
therefore that a verdict against 
the in upon an indictment for the 
non-repair of the bridge charging 
them as immemorially bound to the 
repair of it, was sustainable. 

H,\. Stratford upon Avon {Mayor^ 
Aldermen, and Bargesses of the 
Borough of,) 1 4 £. R. 348. 

29- 1 f a new district is added to and 
made part of a county of a city, the 
inhabitants of the county of the 
city must repair a public bridge * 
within such district. 
R. V. InheA. Liberty St: Peter, in 
York, Ld. Rayni. 1249. 

30. The justices of a particular dis- 
trict within a city cannot make a 
rate for repairing a bridge; but 
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9ach )rate<niiusl be miideby the jus^ 
tices of the city at larj^e. Ibid, 

II. CerttorairL 
1. An indictment for not repairing a 
.county bridu^e may be removed by 
ceriiorari at the instance of the pror 
^ecutoff Jiotwithstanding tne general 
words of .«tat. 1 Anoe, c. 18. s. 5. 
that no such indictment shall be re- 
moved by certiorari^ 

R. V. Inliob, Co. Cumkerlandt 6 

T. R. 194. affirmed on error in 

Donn. proc. 3 B. & P. 354. 

3. Many instances have occurred where 

information and indictments for 

such ofFenctfs have been removed by 

certiorari by the prosecutors* some 

of which happened soon after the 

- pasaiog of the $tat.,of Ann. 

6.T. R.194. 
3. A certiorafi to remove an indict- 
ment for not repairing & brid<i(e 
fnay be granted where any others 
. than the inhabitants of a comity 
«ire bound to repair it, the stat. of 
Ann. extending only to bridges 
where the county is chatted to re- 
pair; for where a private person or 
•parish is charged and the right will 
cooae io qaesti^Uy the a.ct f^W,&: 
M • had allowed the granting a cer- 
iiorari. 

jR. V. Inhab. of Hamusorth^ Stra. 
. 900. 

J II. Indictment, PleayEvidence, Sfc, 
i. An indictment for not repair^ n^ a 
bridge, is sufficiently certain if it 
state that ** the western part-of the 
bridge containing half of it"^ was 
but of re|;>air. 

jK. v. Saint hill, I Salk. 359- l-d. 
Rayro.'1174. 
S. But it seems to be the better way 
to state the leUgth of the part which 
is out of repair. Ibid. 

3. Such an Indictmerkt should st^te 
what kind of bridge it is, whether 
for foot pjassengers.or for horses niid 
carriages; and therefore, where the 
indict^ient was occideiUaiem partem 
eofftnutnig pontis pedal is continent. 
dimid, partis in comm^ni ^entita, Sfc, 
the court, on error brous^ht, re- 
versed the judgment, for thut pons 

c 



ped oHs did not »ignify a fiiot^ 
bridge, but a bridge a foot fong ^ it 
should have been ptf</tfjlr|V. 

H^^f. Sainthiil, I Sulk. 359. Ld. 
Raym. 1174. 

4. The county in order to exonerate 
themselves from the Lurden of k'e* 
pairing a bridge iying within it, 
must shew by their plea that some 
other person is liable to repair. 

iR. v. Jnhab. of Wilts, 1 Salk* 
359. Ld. Raym. 1174. 

5. Where to an indictment against a 
riding for not repairing a public 
carriage bridge^ the plea alleged 
that certaiu towQships had immemo^^ 
rialfj^ fused to repair the said bridge! 
evidence that the townships had en-^ 
larged tha bridge to a carriage 
bridge, which they had before beeii 
bound *to repair as a footbridge^ 
will not support the plea. 

M. 28 G. 3. 2 E. R. 356. «; 

6. A bridge built in a public way, 
without public utility, is indiotubiti 
as a nuisance; acul so it is if built 
colonrabiy in an imperfect or incnn- 
vei^ient manner, with a view to throiV 
the aims of rebuilding or repairing 
it immediately on the county. 

R. a. /wM. fV. R. York, 3 E. R. 
342. 

7. On not guilty pleaded to an in- 
formation for not repfiiring a bridge, 
the defendant may controvert every 
thing the prosecutor is bound td 
proi'C : and if a man would dis^ 
charge himself on a particular ac^ 
count, he must plead it speciaHy* 
but not where the common right is 
his defence. 

72* V. Norwich Inhab. Stra. 177. 

8. If upon an information against the 
hihabitants of a county of a city, 
for non-.repair of a bridge, two of 
the inhi^bitauts thereof come in t^^e 
name of all the inhabitants 0/ the 
eiYy and pleads the issue is well 
joined, for thex'ourt wjU take them 
to be the same persons. 

JR. V. Norwich iuhab. Stra. 177. 

9. Upon- an information against the 
inhabitants of a county for not re- 
pairing a bridge, the court held that 
the attorney-general might take if 
venire facias to any adjivvent county> 
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and that it might be de corpore of 
"the whole, or de viceneto of some 
particular place therein next ad- 
joining. 

It. V. hihab. WiUf. 1 Salk. 380. 
Ld. Kay in. 1174. 

10. An action will not lie by on indi- 
vidual a^aiiut the inhabitants of a 

' county for a'n injury sustained from 

a county bridtre heins^out of repair. 

Russelv. Men of Devon* 'i T. R. 

667. 

1 1. Upon not guilty pleaded to an in- 
dictment against a county for not 
repairing a public bridge, it is com- 
petent to the defendants to give evi- 
dence of the bridge having been re- 
paired by private individualb, in or- 
der to shew that it was not a county 
bridge. R, v. Northa*npton Inhah. 

2 Man. and Seh Rep. 262. 

BULLION. 

The prisoner a working goldsmith ifvas 
indicted at the O. B. l664.' for fal- 
sifying plate by putting in too much 
alloy ar\^ then corrupting one of 
the assay-master's servants to help 
him to the proper murks with which 
he stamped' his plate, and being 
convicted was fined 100/. and ad- 
judged to stand three times in the 
pillory and forejudged his trade that 
he should not again use it as a mas- 
ter workman. 

R. v. Fabian^ East. P. C. 194. 

See now 12 G. 2. c. 26. which 
regulates the standard of gold 
iaiid silver wares* 

BURGLARY. 

I* What ii a si{ffici€ni Breaking. 
IL What is a tft^cient Eniering. 
HI. What shall be said to be the 

Mansion Houses 
iV. Whose Dwelling'House it shall 

be laid to be. 
V. Lodging Rooms deemed separate 

Mansions* 
Yl^ Jhdictmentf Pleas, Evidence, 
-. . anc/ Verdict. 

• I. What is a sufficient Breaking. 
I. Where n servant opened his lady's 
cbamfa^ which was fastened with a 



spring lock, with a design' to ravish 
her, it was held to be burglary. 
R. V. Graffs I Strn. 481. 

East. P. C. 488. 

2. At a meeting: of the Judges in I690 
upon a special verdict they were di- 
vided upon the question, whether 
the breaking open the door of a 
cupboard let into the wall of the 
house was bur^^lury or not. 

Fost, 108. Eabt. P. C. 489. 

3. If a servant in a house in the night- 
time, open the street door and 
let in another person who robs 
the house, and afterwards the ser- 
vant open the door and let out 
the other person, it is burglary 
in both, although the servant did 
not go out of the. house. 

R. Y. Cornwall^ 2 Stra. 380. 

East. P. C. 486. 

4. And all the Judges were of opinion 
that this case was not distinguibha- 
ble in principle from that which 
had been often ruled and allowed, 
and mentioned in Hale P. C. 8f . of 
one watching at the end of a street 
while others go into the house* ' 

2 Stra. 880. 

11. What is d suffident Entering 

1. To cut a hole in the tiight-timein 
the window shutters of a shop, part 
of a dwelting-i^hotise, hnd by ptrtting 
the hand through the hole to take 
out goods, is a sufficietit entry te 
constitute burglary. 

/?. V. Gibbons, Fgst. 107^ 

East. P. C. 49e^. 

2. It seems doubtful whether if a ntian 
shoot without the window, and the 
bullet come in, it is a sufficient ^en- 
try, and the better opinion appears 
to be that it is not, for the entry 
must be for the purpose of commit^ 
ting a felony, and the breaking miist 
be such as will afford the burglar 
an opportunity of entering so as to 
commit the intended felony ; accdi'd- 
ing to which, where thieves had. 
bored a hole through the door With 
a center-bit, and part of the chips 
were found in the insfide of the 
house, by which 'it was app^r^nt 
that the end of the center-bit had 
penetrated into the house, yet as the 
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. insitrmnent had not been iotrp* 

duced.rpr the, purpose of taking the 

property pr <;oru(yittiii^ any other 

. felony y the entry was ruled iii€Oui- 

plete. , 

Jt» V. Hughes Sf at. Leach, 452. 

Eubt. P. C. 490. 

TIL TFhat shall be said to be the 
Mansion Hovse^ 
]. Domus tnansionalis doth not only 
include the dweUiiig4)0U8e but also 
the out-houses that are parcel there- 
of, as barn, stable, cow-houses and 
dairy^houses, if they are parcel of 
the fuessuai^e, though they are not 
under tite ^^amc roof adjbinin}^ or 
coutis<uous to it, (l Hale, .58.) and 
it was agreed by all the Judges, 
temp, Hydf 9 Ch. J. that the break- 
iyg aud enrering in the night-time 
a bakeh'iUNe eight or nine yard> 
distant from thedwelhog^honaie and 
ouly a pale reaching between then) 
was burglary. Castles case^ I Hale, 

- 5^8.;^bat if the out-house be far 
. jreiiiute froua the dwelling-hou>e so 

as iiot to be reasonably esteemed 
. parcel thereof, as if it Htand a bow- 
shot off, and not within or near thf 
curtiliige of the < hief house, it is not 
. doifins mansionalis nor any part 
. thereof. 

See Learh, 171* 2, n. and the 

. authorities there cited. 

4r It is not burglary to break in the 

night au out-huuse occupied with a 

dwellingrbouse, but separated there- 

froin by an open passage eight feet 

, wide, and not connected with the 

- dwelling-hou^e by any fence enclos- 
ing both the out-house and dwelling- 
bonse. 

R» V. Garlandf Leach, 17 1 • * 

East. P. C. 493. 

9« A shop adjoining built close to a 

bouse and under the same roof, 

(there being a court-yard before the 

house and shop enclosed by a brick 

wall three f{*et high, which included 

both the house an<i shop and in 

Vhic-h wall was a gate fastentfd by 

.. a latch which served as a conimu- 

. nication to both bouse and shop,) 

i^ part of the dwelling- house al- 



though there b^ no iotfnroal com- 

niu nication between the shop an4 

the house, and although no perspci 

sleep in the shop. 

H, V. Gibsottf Mutton^ and JFiggs, 

Leach, 396, ^East. P. C. 491, 

508. ... 

4. Burglary cannot be committed in a 
house under repair, which was. qot 
inhabited by the owner or any o^ne 
else, although part of the ov^ner'a 
property be then there deposited; 
fur until he take possession with ini> 
tent to inhabit it cannot be qonsir 
dered as his mansion or dwelliqg- 
huuse. 

R, V. Lyons Jf Miller, Leach, ^2L 
East P. C. 497. 

5. In the report of this case in Ehs^. 
P. C. 497. (which seems to be the 
most correct one,) it is stated that 
there were not any goods in the house 
and the Judges were clearly of opi? 
nion that it was not burglary upon 
that indictment charging the intent* 
to steal, which must be the goods 
then and there being, and where no^ 
thing was iii the house nothing 
could be stolen. 

6. Also it seemed to be the sense of 
theJudges; and Eyre .6. declared 
it to be his opinion that though 
some goods mi^ht have been put 
into the house, which is the case 
put in Kely. 46. and there doubte^, 
yet if neither the party nor any of 
his .amily had inhabited it, it would 
not be a mansion house in which 
burglary could be committed. 

East. P! C, 49s. 

7. In December session 1782, at the 
O. B. a house new built and tihished 
in every respect except the paint- 
ing glazing an^ flooring of one 
garret, and a workman constantly 
employed by the prosecutor (the 

' builder of the house) sleeping in it 
for the purpose of protecting it; but 
no part of the' prosecutor*s daipes- 
tic family having iaken posse.^sion 
of it, was on the authority of Lyo|i^ 
Millers case held not to be the 
dwelling-house oF the prosecutor. 
/?. V. Fullers Leaiih. 2«S^, ii|pte|(ci). 
East. P. C\ 49^ i 
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8. I^or rah a house He deemed the 
dwe1lin|;-house vf the proMecutor, 
Inhere ne only depoL>itea merchan- 
dize therein but had never slept 
therein himself, but had only em- 
t)toyed two haired t^essers who were 
in no situation of servitude to him, 
to 8leep therein, which they had 
rtone for six ni^^hts preceding and 
on the night of the breaking, to take 
care of the goods in the house. 
/?. V. Harriet Leach, 808. 

East. P. C. 498. 

p. Therefore clearly a h^use in which 
the owner had deposited his house- 
hold goods, but in which neither he 
nor any of his -family or servants 
had ever slept, cabnot be considered 
as a dwelling-house, so as to satisfy 
an indictment for burglary. 
R. V. Thompson^ Leach, 893. 

* East. P. p. 498. 

|0. Where a person holding a house 
in the country for a term of years at 
which he resided in the summer, 
nis chief residence being in iLondon, 

^ which house tie left at the latter end 
of the summer and removed with 
his whole family to London, and 
brought away considerable part of 
his goods; soon after which the 
house in the country was broken 
open and rifled, whereupon he re- 
moved the remainder of his goods 
to town except a few articles of 
snmll' value, leaving no bed nor any 
thintr for the accommodation of a 
family; and the prosecutor stating 
fliat at the time of disfurnishing his 
country house he had not come to 
any settled resolution whether to 
return there or not, but that he was 
rather inciinect' totally to quit the 
house cmd let it > held not to be his 
dwelling-house in which burglary 
could be committed. 
• R, V. Nutbrown Sf al. Fost. 7^. 

East. P,C. 496.' 

1 1 . The prosecutor being possessed of 
a house in Westminster whefein he 
dwelt, took a journey into Cornwall 
with intent to return and sent his 
wife and familv out of town, and 
left the key with a friend to look 
after the bouse ; after he had been 
gone a month, no person being in 



the house, it wa4 l9tokeii open in 
the night and robbed of (Hvers 
goods, ne returned a ftionth after 
with his family aud inhabited there: 
adjudged burglary. 

R. V. Mnrrif Sf Harris^ Eaat. P. 
C. 496. Fo«t. 77. 

12. A manufactory carried on in the 
center buildinz of a great pile, in 
the wings of which several ptfraons 
dwelt, but there being no internal 
communication between 'the center 
building and the wings, though the 
roofs of all were connected and the 

• entrance of all were out of the same 
common enclosure: held not to be' 
a dwelling-house in which burglary 
could be committed. 

R. v. Eggington Sf aL East, P. C. 
494. 2 B. & P. 505. 

IV. Whose Dtcelling'lfouse il shaJl be 

laid to he. 

1. The servant of three partaers in 
trade had weekly wages, and three 
rooms uasigned to him for iod^png, 
over the bank «tid brewery office of 
the partners, with ;which it comoau- 
nicated by a trap-door and a lad- 
der; a burglary being comrnkted in 
the banking-room, it was held that 
it was well laid to be in tbe dwel- 
ling-house of the three partners. 

R. v. Stock ^ al. 3 TauM. 339* 

2. ff burglary be committed in one of 
two adjoining houses belcTngiog to 
two partners, of which the rent and 
taxes are paid from the partnership 
fund, it must be laid to be the se- 
parate mansion of its inhabitant if 
there be no internal commuhieation 
from the one to the other. 

/?. V. Jones t Leach, O07. 

East. P. C. 504. 
d. If burglary be committed in any 
of the apartrtients at WhitehnTI, it 
should be laid to be the king^s 
mansion-|iouse called Whiteihall. 
Leacl), 3'64. note (6). East. P. 
C. 500. 
4. So for breaking a chamber in So- 
tnerset House, where it was laid to 
be the dwelling-house of the per- 
sons who lodged in it,*bat the Court 
said, it should have been hitd-to be 
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the direlttiig-hoiiae of the Qiieen 
mother. 
R.^nBurgeMSt Leach, ^64. Qom^}. 
-O. B. Sessioo, U C^r. 9. 

Ewt. p. C. 500. 

Bp Spiq an ipciictment on stat. 12 Ann. 
c. 7. the iudictmeDt averred it to be 
the dwelling-bouse of a 'Mr. Bun- 
bury who occupied the whole of the 
upper part of the Invalid Office at 
CheUea, being an office under go- 
.yernnfient who paid the rent and 
taxes, and the coqrt held that it 
was not Mr. Buubury^s dw.elling- 
hon«e. R. V. Peytout Leach, ^()4. 

6. So ibr a burglary comniitted in a 
house of the African Company, it 
was laid to be the diyel ling-house of 
one of fhe officers who together with 
others had ppartnients there, but 
held bad; for althongh the officer 
resided in the apartment broken 
open, yet it could not be said to be 
his mansion-house, because be and 
others inhabited the house merely 
as servants and officers of the com- 
pany* and it ought to have been laid 
to be the dwelling-house of the 
company. 
jR. v. Htapkifi^t Leach, 364. note [ff). 
O. B. Session, 1704. fn^t. P. 
C. SOI. Post. 38.^ 

V. Lodghg^'Roomg deemed separate 
Mansiont, 

K A lodging room in which a bur- 
glary is comniitted may be laid to 
be the diprelliug*house of the person 
ocpupying the room, if the owner of 
the premises do not inhabit any 
part of the house. 
JR. V. RogerSf Leach^l04. 

East. P. C. 506. 

9. And. upon reference to the Judges 
it was said, that if under such cir- 
cumstances it was not to be consi- 
dered as the dwelling-house of the 
per«on who rented the apartment, 
bousei in that situationi which was 
extremely common in |^ondon, 
would be altogether unprotected 
ttgain«t ibuTglary : but if the owner 
had inhabited any part of the house, 
the renters wonld have been lodgers 
or inmates, aq4 it must thjen have 
been cbfirg^4 to have been the 



dwelling-house of th^ owner of the 
premises. 
Ibid. '4 S^lk. 23^. Cowp. 4, 

^•, The sarne point Was decided in "R. 
V. Carrol^ 1 Leach» 272. East. P. C. 
506. and in R. v. Trap^hqw^ Leach, 
478. which was a case. of house* 
breaking under stat. 3 & 4 W. Sc M. 
c. 9* 8* 1* wherein the above cases of 
Rogers and Carrol were referred to 
as perfectly analogous to that of 
Trapshaw, 

4. Burglary may be committed in 
lofts built over coach-houses if they . 
are converted into lodging-rooms 
and there is an outer door to them 
common to all the inmates (though 
suck outer door be never .fasteinedj 
for they are \\\ such case tht^ man* 
sion-houses of their respective inha- 
bitants, although they were origin- 
ally intended as hay lofts. 

R. v. Tumerf Leach, 342. Ea^t. 
P. C. 492. 

VL Indictment^ Pleas^ Evidence, and 

Verdict. 

1. The name of the owners of the. 
house in which burglary is charged* 
to have been committed, must be 
accurately stated or the indictipent 

^ will be bad for that part of the 
charge. R. v. Whit^^ J^each, 286. 

East. P. C. 513. 

2. And if incorrectly stated, the pri- 
soner cannot be found guilty even 
of stealing to the amount of 40s. in 
the dwelling-house. Ibi4» 

3. Upon an indictment for burglar)', 
the prisoner may be acc^uitted of 
the burglary and found guilty of 
stealing in the dwelling-bouse to 
the amount of ^Ojr. under the stat. 
12 Ann. c. 7* * 

/?. V. Withall * Ocerend, Leach, 
102. Easr. P. C. 517. 

4. An indictment for burglariously 
breaking and entering the dwelling- 
house of A. with intent to steal the 
goods of B. altiiongh no person of 
that name had any goods in the 
house, it being in fact a mistake of 
one name for another, is good ; and 
the Court said *' this mis^take is not 
material as to the burglart/p for that 
part of the oftcuce being laid mth 
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* ini'ent to steftli the gist of it was 
. the breaking un(i filtering; the hoiiitt 
with yuch Hu intent, iind th^it it vanf 
quite iruniuteiiul to whom the pro* 
perty which the prisoner intendeu 
to >rc*al l>elouut*H. 

R. V. JenkSi Leucli, SQd. 

5. If Ml an nidittment for burj^Iary 
the af'timl felony is laid to eousti- 
tutt* the hiirsflaiy, and not the inten^ 
Vion to coinmit h felony, an acquittal 
pf.the bur^^lury by oere»sary consi- 

' ir^uenee incln<leH in it a «.»harj^e of 
8tealini{ in thedwelling-huuse to the 
'aiiiount of 40£. but Dot of the sim- 
ple laYceny. 
/?. V. Corner^ Leach, 43. 

East. P. C. 516. 

6. Thin point Beeuis' to have arisen 
from a uiistake in the mode of en- 
terinj^ the verdict on the record, 
which was, '• |»uts himself on tht 
country: jury r^iy^ ifuilty of felony 
only in stealing; j^oods and chatt« U 
to the va|n»r of !5U/. from the dwel- 
ling,' not sfuilty of the bur»»lary." 

Leach, 43. East. P. C. 5 16. 

7. If the entry had been "jury sav 
not uuilty of breaking; and entering 

'the house in the nighttime, hui 
. guilty of the re>t of the indictment," 
the prisoner mi^ht then have been 
convicted of stealing snoods to tht 
Value of 40j. in the dwtllins<-house, 
and wuuld have been thereby 
deprived of his clergy. Ihid, 

8. Upon an indictment for burglar \ 
at>d steaiinif f^oodSf it appeared there 
ivt-re iio ^oods >«tolen but a bur^lar> 
committed with intent to steaf, but 
hot beiny: so laid, the indictment 
was helH ln^nf!1f!ient. 

, ' jR. v. Vandefcomb Sf Abbot, Leach, 

'8 16, East. P. C. 514. 
9« An at-quittal upon an indictment 
for burglary in breaking, 8fc, and 
stealing the goods of A. anH of 13. 
and C. cannot t»e pleaded in bar to 
an indictment for burgfary in the 
same dwelliiig-houpe on the same 
niji^ht with intent to steal the gOods 
of A. and B. 

/? . V. Vandercomh Sf Abbots East. 
P. C. 519. Learh, 8^28. 
10. Auier fois acquit^ cannot be 
^ pleaded in bar to an indictment for 



burglary, un1<'S$ the facts charged 
in the second indictment would if 
true have sustained the tirst. 
East. P. C. 519. 

11. If H prisoner be charged with a 
burglary avd stetding the goods, on 
failing to prove the burglary thn pro-f 
necutor cannot be admitted to prove 
on thesameindictmentthat a larceny 
waH committed at any time antecer 
denttothetiiiieat which the burglary 
was laid to have been committed. 

R, v. Vandercomb Sf Abbot, 
, Leach, 8 16. 

12. In the above cases, prior to the 
time at which the burglary teas laid 
to have been committed, a quantity 
of goods were found packed up 
ready to be taken away ; but at 
dark when the prisoners were ap- 
prehended in the house, no percep- 
tible alteration had been made in 
the situation of any of the articles 
in the house: and it appears that 
the above decision turned upon the 
failure of proving any asportation 
by the prisoners at the tim^ when 
they were seen and apprehended in 
the house: for the Court said if the 
prisoners had been proved ^ aj}er 
breaking the house to have removed 
any of the articles, or if they had 
been pro^ed to have removed those 
things that were tied up in bundles 
from their several places above 
stairs into the ptissage be I aw, that 
would have been a sufficient re- 
moval to answer the larceny^ if those 
articles had been included in the 
indictment. Leach, 820. 

13. 'Upon error brought upon an out- 
lawry .'for burglary, the defendant 
must sue si sci. /a. against all the 
lords mediate and immediate*; or 
the more expeditious way is, that 
he may suggest upon the record 
that he has no lands, and if the 
Attorney General confesses this, de- 
fendant has no occasion to sue out 
^ sci, fa* 

R. v: Arthur, 1 Ld. Rayin. 154. 

2Salk. 495. 



♦ To shew cause why he should dot 
have restitution of his laudtt. 
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CATTLE. 

J* Horsesy mares, und colts, are in* 
eluded uadeir the word ca///«, as 
used in the 8tat, «) G. 1. c. 22. 
(which ih to .be considered ^s a« ex- 
teijsioa of 2i k ^3 Cur. 2. c. 7- 
vnakio}^ it a single . f<tio»y to . kill 
horses by ni^ht,i and therefore in 
«u indict meat for kiiiiug a marf 
and 44 colt, it is not necessary to 
aver that they are rattle within the 
meaninjjrof 9'G. 1 . r. 22. 

R. V, Po/y, Leach, 83. . East, P. 

C. 1074. Bl. Rep. 721. See 

jR, V. Motif Leach, 83, «. Kast 

P. C. IO175. and R. \. Moyle, 

^ East P. C. 1076. S. P. 

2. As the statutes 14 (i. 2. c, 6. and 
J5 G. 2. c. 34. mention hii\\\ heifer 
aud cow in describing the several 
animals they were designed , to 4K0- 
tect, the one. must have been used 

.10 contradistiuction to the. other; 

and therefore an indictment for 

..^tei^ling a caw is not supported by 

evidence that the pri:»oner stole a 

heifer. , 

R. y.Cook^ Leach, 123. 

East. P. C. 616. 

3. The Stat. 3 f Eliz. c. 1^. s. 5. taking 
away, clergy as well from the acces- 
sary after as before the fact, extends 
only to suqh persons as were in judg- 
ment of law accessaries at the time 
the act was mad€% namely accessa- 
ries at.cummon law; and therefore 
a person knowingly receiving a 
stolen horse, who is made an acces- 
sairy by some later statutes, is noi 
ousted : {his was agreed by all the 
Judges at a conference in Easter 
term, 2 Ann. 

Fost. C. L. 372. 
East. P. C. 616. 
4. To constitute the offence of mali 
ciously maiming cattle under the 
Stat. 9 G. 1. c. 22. it muAt appear 
that the maiming was committed 
from ** a malicious motiev to the 
4)wner o/fhecattie.^* 

R. ▼• Pearce, Leach, 594. 

East. P. C. 1072. 
.. And see R, v. Shepherd, Leach, 
6Q9. East. p. C. 1073. and 






' iJ. V. Kem* L<pjicIk 995^ . 
East. P.C. 1073 S. P. 
5. Perbons present aiding and assist* 
ing in killing cattle, are by the con- 
struction of 9 G. 1. c. 22.ou>ted of 
clergy the hame as if tbey gave the 
mortal stroke. 
R. V. Midwinter Sf SimSf Le^ch* 
78. East. P.C. 1076. 
On this case VJr. J. Ftjster dissented 
from the rest of the Judges, and iiee 
his learned arguments thereon. . 

Fost. C L. 415. y 



CERTIORARL 

1. A certiorari lies to all inferior juris- 
dictions, and therefore it dot^s to re- 
move a judgment in the court of the 
IsleofiEly. 

Cross v. Smyth Sf al. I Salk. 147- 

.3 Salk.7g. 

2. The power of the Court of K., B. 
to grant a certiorari can never be 
taken away ):)ut by express word^ in 
a statute. 

R. v. Moreley Sf a/. Burr. Rep« 
1041. 

3. A certiorari will never be granted 
to remove tin indictment found be- 
fore justices of gaol delivery, with- 
out some special cause be shewn. 

Anon. 1 Salk. 144. 

4. Nor where the indictment is found 
at the assizes. 

Q. V. Knatchbull Sf al. 1 Sal|c. 
150. R. V. Bestlandf Stra. 
1202, S.P% 

5. The Court of K. B. refused acer- 
tiorari to remove an indictment for 
a misdemeanor and proceedings 
thereon at the assizes after convic- 
tion and before judi^ment, which 
was prayed for the purpose of apply- 
ing for a new trial on the Judge*8 
report of the evidence, upon the 
ground of the verdict being against 
evidence and the Jud;^e^s <iirectiou. 

jR. v. Oxford (County) Ivhab. 

13 E. R. 411. 

6. And so it is of the Old Bailev: and 
"if such certiorari ^\\o<\\6 be granted, 

and the cause sui^^ested should af« 

. terwards appear false^ a procedendo 

would be awarded.. 1 Salk. 144 
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7* A etrUotmri «as quoted to letiiove 
an indictment at the O. B. for a 
cheat, upon the d«fetid*nU under- 
taking to try it the ^uine tern, 
which would be a benefit tu the 
fxroijiacotory who by the couriie of the 
O. B. could not try it so soon. 
R y, N€hnff,\ Salk. J 50, 1. 
8. But it was denied where the indict* 
meut at the O. B. wuaonly for falstrly 
pretending that a person of no repiita- 
' tton was Sir J. T. per i^tiod the pro- 
•ecutor was induced to trust him, 
. and per cur. As you move on be* 
half of the deteodant we must have 
a more particulair reason. 
jR. V. GunsUmf Stra. 583. 
g. A ceriiorari was granted to remove 
on indictment at the O. B. for for- 
gery, the defendant appearing to 
be a man of good repute and the 
'prosecution upon slight grounds. 
R. V. Wells, Stra. 549. 
10. It is sufficient cause to remove an 
indictment for a libet from the O. B. 
by tertioran into K. B. that the 
Recorder thinks himself affected by 
> the libel. 

J?. V. Orme Sc Nuit, Ld. Raym. 
48€. 
ll» A certiorari does not lie to remove 
an indictment for felony from the ge- 
neral sessions at Hicks*s Hall, with- 
out the consent of the prosecutor. 
E* v« Kingsiony (Duteh.) Cow p. 
283. 
Id. A certwrari lies to a Welch 
quarter sessions of the peace to re- 
move an indictment against several 



Inhabi* Chce, Bnrr. Rep* 
«459. 

15. The court will grant a ceriiorari 
to remove an indictment for a mis- 
demeanor from the Great Seasi^os 
in Wales into this court. 

R. V. Grijitk, 3 T. R. 658. 

16. The deleodmit finding fault with 
a mandamnSt altered it before deli- 
very to the party to whom it was di- 
rected, and being indicted at the 
assises at £xeter for a forgery, 
moved fur a certiorari^ but *the pro- 

> secutor not assenting the .court re- 
fused it. 

R. V. E^ord, Stra. 877* 

17. A certiorari granted to remove an 
indictment for felony from » corpo- 
ration sessions, upon affidavits 
shewing that defendant could not 
have a fair trial there. 

R, V. Faule^ Ld* Raym. 1459. 

18. A certiorari to remove an indict- 
ment found against an excise of- 
ficer and two others at the Dover 
sessions for a riot and assault, was 
granted to the defendant on the mo- 
tion of the Attorney General with- 
out any affidavit. 

/?. V. StannardfA T. R. l6l. 

19. A certiorari lies to remove a pre- 
sentment in a court leet; and when 
removed the presentment is^travers- 
able in B. R. 
. jR. V. Roupelli Cowp. 458. 

19. A certiorari was granted to remove 
an indictment, for not doing the sta- 
tute labour in the highway. 
/?. V. Qreemhaw, Stra, 849- 
persons for not repairing an high- 1 20. When the words of a statute clear- 



way. 

R, V. Inhabs, Claccr or R. v. 
Lewie Sf ai. 4 Burr. 2456. 

13. So it lies to remove proceedings 
before justices of the peace in Wales. 

iR. V. Glamorganshire Inhab, Ld. 
Raym. 580. case of Cardiffe- 
bridge, I Salk. 146.' 

14. So it lies on the part of the de- 
fendant to the Grand Sessions at 
Angiesea, upon an indictment for 
embracery, upon an affidavit to in- 
duce a suspicion that a lair trial 

' could not be had at Anglesea. 

, JR. V. Lewis, Stra. 704. See R. v. 
Caicle, Burr. Rep. 862, 3. and R.v. 



\y take away the certiorarif if the 
Court has granted it by mistake, they 
will make a rule that the writ be. su- 
perseded, quiaimprovideemaHatit the 
return taken off the tile and the or- 
ders which had been removed by the 
writ remanded. 

R. V. Mickleihwa^ey Burr. Rep. 
4522. 
21. The general words of the stat. 25 
G. 2. r: 36. 8. 10.. that no indict- 
ment for keeping a disorderly house 
shall be removed by ceriiorari, do 
not restrain the crown from remov- 
ing the indictment by ceriiorari: 
there being nothing in the act to 
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< 9ihtw Ihat the kgi^lature intended 
thftt the crown shoald be bound 
by it. 
R* V. R. Davies, 5 T. R. 6^6. 
33. All Indictment found at the quar- 
ter sessions on «tat* 1 W, and M. c. 
IB. for disturbing a disseotiiig con- 
grvgation, may be removed into the 
Court of K. B. by certi&nati before 
verdict. 
A. V. Hube^ S T. R. 54«. 
3d. A certiorari lies on the Conventi- 
cle Act» 33 Car. 2. e. l. 

jR* V. Morelep if al* Burr. Rep. 
1041. 
$4. A defendant may have a tertiorari 
to remove a conviction upon an 
Indictuient before justices of the 
pei!^e, after a verdict for the crown, 
and before judgment, but grant it is 
in the discretion of the Court to 
grant a procecf^iulo^ it being reasona- 
\Ae that when a defend Ant has stood 
a trial before justices, they should 
pass judgment also. 

R» V. P^UeTy or Porter k al. Ld. 

Raynn,937. 1 Salk. 14!^. 

35. A certiorari iies on a judgment 

given by the consent of the CoHege 

t)f Pfaymcians, against a person f^jr 

tfial practice. 

Otoenteh v. BnrwelU ' Salk. 
; 144. 200. 
26. A certiorari will not he to remove 
the pour's rate itiieif. 

R» V. InAah, Uiioxeter, Stra. 933. 

97* So theCiMSTt refused a certiorari 

to ren)ove a f>oor*s rate made ifi lien 

of ift. farmer one, which had- been 

^ quashed. 

R, V- Skrewthnr^ fnAa&.Stra. 975. 
Sd^ An order of removal having been 
made by two justices, m certiorari 
tw'nt to the se$asioRs is good, thougli 
there did not appear to be any act 
done at the sessions, because the 
justices are supposed to i*etum all 
the orders they maWto the sessions, 
where ihey are to be recorded. 
/?. v. Warminster, Jnht^s* - 
Stro. 470. 
29» A certiorari to renwve a convic- 
tion of recusancy, denied. 
Dr. Sand's case, 1 Stalk. 145. 
00. A cerfiorcrr'to remove an order, on 
7&8 W. 3.C. 39^ . for a parish at 



large to repair an highway, thfe . 
money levied on the inship not be- 
ing BufReient, Was denied. 

i?. V. Eckershaii lnhaks» 
Stra. 944. 
31. Where the sessions upon an ap- 
plication to adjust a quantum of loss, 
refuse so to do, on the ground, that 
one set^sions had dapted before ap- ' 
plication made, and that therefore, 
at the second sessions they had no 
jurisdiction, and this is entered in 
the acts of the sessions, the Court 
of K. B. refused to grant a certiora*' 
ri to return the proceeding ; for a 
certiorari only goes to ^tch up the 
orders made at Sessions. 

Case of Mayo Sf ParswSf 
Stra. 391. 
3^. The Court granted a certiorari to 
remove the proceedings afl^^er defen- 
dant had been found guilty below, 
though they Suid a writ of errror 
waa most propt-r. 

R. V. Dtxotr, Ld. Raym. 97K 
1 Salk« 160. ^Salk. 78. 

33. A eer^tofttfi is no supersedes to 
an execution begun before the cer- 
riorim issued. ^ 

R. V. Nash, 1 Salk. 147. Ld. 
Raym. ^«9. 

34. A certiorari will net be allowed till 
bail is endorsed on the i^rit. 

R. v.Both^ll, I Salk. 149. 

35. A return to a certiorari in English 
is good. 

Anon. A Salk. 148. 

36. In a cerftorari to rehciove orders, 
thecal must be issued by a judge, 
but in those to remove indictments, 
both thecal and writ must be sigti- 
ed by the Judge. 

R. V. White, 1 Salk. 150. 3 Salk* 
60. S. C. by the name of K. v. 
WMttle. 
37* f f a defendant who has been con- 
victed on an indtctment in an infe- 
rior jurisdiction . remove the record 
into the K, B. by certiorari between 
verdict and judgment, with a view 
of m«dciitg ot)jectionfi to the ibdict* 
mctit in arrest of judgment, that 
court will send the record back by 
procedendo, witliout going into the 
objections to the indietment. 
' R. T. J4seks<m, 6 T.R. 145^ 
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38* If the dtTendant wihIi tn take the 
0|Jiitu«n ut- liir Court of K. U. on 
the (fUffi«iency uC vuth 4111 iij<fict- 

s> Bieut*; Jmt iiiui»r reiiiovie tiie record 

(. fthe.re by.w rit of errur after judgement 
. balow. . 6T. H.145. 

9d» A c^iiorari cannot he Mrrved af- 

, » ler tlie jury aire ttuoru. 
B. V. A'Jr/A. Salk 143. 

40' The 't>ix xldyti' nutice required by 
that statute before auy ii|»|>licution 

•. for u €eiliorafi to reuiove (>roceeci- 
iu);8 by juttticeM of the peace um^t be 
given i>eb»re uiokm^ the luotioii for 

*- : 9t. rule to »hew cause wliv fcucii eer- 
iiorati »houUI not be ^rauted. 
jK. V. Just.q/' Giamorga9ish. $» T; 

K. 379. 

41* The provisions of the 13 G. 9. c. 
18. do uot apply to iiidictiiietits at 
the 9e.sHion»« but ouly to proceed- 

- ings of a low er denoiuioatioii : thcre- 

■. • fore a certiorari to remove au iu- 

: dictment from the sesitiouB n^ay be 

, tiled out wirhout ^ivinijr the six 

days* pn^viouA notice. The effect 

^.of-such writ is to remove all pro^ 
ceediiiga of the nature described 
thereto which have taken place be- 
tweeu the teste anil return, al- 
though the proceedinj^s originated 

I after the teste. The Magistrates 
below are bound to obey the writ 
after production of it, and notice 
to them in fact of such production 
when setting in their judicial capa- 
city : and after that all further pro- 
ceedings l»efore them on the matter 
are erroneous. 

R. V. Baiiamss I E. R. 298. 

4^* A certiorari tp remove a conviction 

against one fur removin (;y(ir«ig'n salt, 

will |iot remove one for removing salt 

generally, without saying foreign. 

Anon. 1 Salk. 145. 3 Salk. 79. 

43. The certiorari was for removing 
all convictions for having removed 

foreign salt, the order removed was 

ibr removing salt generally, and held 

that the order was not reoioved, and 

therefore the certiorari was quashed. 

R. V. Flint, Ld. Raym. 8i0. 

44. A certiorari to return an inqui- 
sition o\* felo de se and an inquisi- 
tion nuper captam is returned, and 
upon the return itagpear^d to be 



taken •hft the tmHe oC-tbe ftrity 
Vet held well removed, for a cetttio' 
rari will remove anv order» ^c, 
though (nade or taaeii afi^rr |be 
teste if taken before the relura» 
Ld. K^ym, 13U5. 

45. A certiorari t»» reinove^an iudirt- 
meiit for a < ontpiracy bejug briHi^ht 
be tore judgment* and the Court of 
K. B. uot being therefore Mpprined 
of the ci.rcuinMauQe of the oiteuce, 
would not form their judgmeut* 
and therefore a rule to quash the 
eertiorarit so as to remit the indict* 
meiit back to the sessions was umde 
absolute. 

jK, v. NichoiU, Stra. 1227. 

46. A certiorari to remove 4in indict- 
ment will not reiuove a conviction 
upon such indictment. 

R. \. Oii-ofi, Lid. Kaym. 971* 
1 Salk. 150. 3 Salk. 98. 

47. Upon such a certiorari a day mi^t 
be given to the party for his 
appearance iu court. IhifL : 

48. Where the certiorari was to re- 
move au indictment </tf duobus equis 

feloffice abduciist and the indicttirtent 
was de uno equo furtive abdmcto; per 
cur. there is nothing before the 
court, neither have they any war- 
rant to proceed in this case, for 
there is a variance between the in- 
dictment and the writ. 
Anon, 3 Salk. 60. 
49* A certiorari to remove all proceed- 
ings againcit A. B. and C. will only 
remove indictments wherein tbey 
are jointly indicfed not separate in- 
dictments against each. 

R, Vk Broum ^ aL I Ld. Raym. 
609. 1 Salk. 146. 3 Salk. 79* 

50. So "where an order was made 
against A. and the certiorari was to 
remove all orders against A. and B. 
this shall not remove the order 
against A. alone, but it ought to be 
for all orders against A. and B*sor 
either of them. 

Jf^. v. BameK% (or Baines^ % Ld. 
Raym. 1199. Salk. 151. 

^ Salk. 68«. 12(^5. 

51. A certiorari to remove all orders 
concerning the inhabitants of Need- 
h^ni^Marketi and JVired/itfui ouly it 
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firtdtftwj wilhb«t i^y\nf[markei, the 
^ orrfere Hire not removed, for the 
cduit'i'an not take notice thnt there 
is DO such- hamlet as Needham 
Market. 

R. V. Needham Market ^ finhah.j 
2 Salk. 45«. 
<6^. So- a cerHorati to remove a con- 
viction of drer stealers, the Justices 
having retnrned two ufHdavits and 
a warrant to distrain, the return was 
quashed as i m perfect, 

R. w Leverman^ 1 Salk. 146. 
53. On a certiorari to return an order 

- it was returned ctfjtts qitidem tenor 
seqmtur in hac verba^ and not qui 
qvidem ordo seqnitur in hac verba^ 
and it was quashed. 

R, V. St, Mary Devises ^ 1 Salk. 
147. 3 Salk. 80. S. C. 
^4. Ordersof justices shall not be re- 
moved by certiorari before appeal, 
'' or the time of appeal expir^-d, Reg. 

tren. ' 1 Salk. 147- 

55. -Per Holt, C. J. It is an error in 
"the clerks in London, that upon a 
■*'t^^rti4yrari they only return a tran- 

• script as if the record remained be- 

* *6w ; for in C. B. thouu;h they do 
^^ inot return the very individual re- 
cord, yet the transcript is returned 

- as if it were the record, and so it is 
in judgment of law. 

R. y.Northy 2 Salk. 565. 
J6. Underthestat.5 W. &M. c. U.S. 
^9,3, requiring a defendant removing 
' an indictment from the sessions by 
certiorari to find two sufficient manu- 
captors, who shall enter into a re- 
cognizance in 20/. conditioned tu 
apfiear, plead, and try, &c. and that 
if the defendant be convicted, &c. 
the court shall give reasonable costs 
to be taxed, &c. and that the said 
recognizance shall not he discharged 
till the costs so taxed shall be paidf 
' the amount of the costs to be taxed 
Ms not limited by such recognizance 
' which is only a further security for 
them; and the Court will not dis- 
^charge the recognizance till the 
taxed costs are paid to the prosecutor. 
• R.v.Teal^al. 13 E, R. 4. 



CHALLENGING TO FIGHT. 

1. If one were to kill amtther id a 
deliberate duel, under provocaliou 
of charges against his character iud 
conduct, however i^rievous, it would 
be mufder in him and his slfcoind; 
and therefore, the bare incitement 
to tight though uniiersuch provoolih 
tions is in itself a very high misde- 
raeanor,thoogh no consequence en- 
sue thereon against the peace; 

R. V. Rice, 3 T. R. 581. 

2. An endeavour to provoke anotlier 
to commit the misdemeanor of send- 
ing a challenge to fight, is itself an 
indictable misdemeanor; particu- 
larly where such provocation wall 
given* by a writing containing Irtiel- 
luus matter, and alleged in the pre- 
fatory part of the indictment to have 
been clone with intent to do the party 
bodily harm and to break the king's 
peace: the sending such writing be- 
ing an act done towards procuring 
the commission of the misdemeanor 
meant to be accouiplished, 

, R. v. Phillips, 6 E. R. 464. ; 

3. The Court of K. B. granted an in- 
formation for sending a chalienge* 
upon producing sufliriently verilled 
copies of ,the letters wherein the 
challenge was coutained.- 

R. y.^Chappeli Burr. Rep. 409. 

4. Where it appeared that the person 
applying for an information against 
another, for .sending a challenge, 
had himself given the first dial lenge, 
the court refused to proceed against 
the other by way of information* 
but left the prosecutor to his ordi- 
nary remedy by action or indict- 
ment. 

R. v. jr. C. Hanketff Esq. I Burr. 
Rep. 31(5. 
.5. But, if each party had applied for 
an information, thie court said it 
would have been right to have 
granted a cross information. 
Ibid. 
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CHBATH. 

k At Cammm Law, 
II. BySiQiuU. 
III. Formo/IndictmenifSfc. 

h At Cemmou Law* 

Is A iienion who, uuder a mere false 
ttniertion that be waoted to purchase 
lottery tieketa, bargains with the 
hold«r of them* and obtaiua the de- 
livery of thetn by giving a draft on 
a banker (with whom he had not 
»^y ca«h,) Am- the aoiouiit of theqi, 
bat which dnh be falsely pretended 
to be a good one, aad that he had 
moaey ip his bauker^s hands at)d 
that the draft would be paid» U not 
indictable tor a ffaud at comnoo 
law: for the banker's check drawn 
by the defendant h'imself left his 
credit exactly where it was before. 
R. V. Lara, Leach, 74^» ^ T. R. 
565. 

2. In the above caae, it was iiaid by 
Lawrence J. that a mere false asser- 
tion unaccompanied hy a ' recam' 
tnendationt was cot indictable. 
Leach, 746. 

^« So upon an indlctreeiit at common 
law at^inst another brewer, for that 
he, intending to deceive and de- 
fraud R. W. of his money, falsely 
fraudulently and deceitfully sold 
and delivered to him sixteen gallons 
of amber, for and as ei&^hteen gal- 
loos of the same liquor, and received 
fifteen ahilliugs as for the eighteen 
igaUons knowing that there was 
only sixteen gallons, the court were 
clearly of opinion, tliat it was not 
an indictable offence, but only a 
civil injury. 

R. V. WheaiUy^ Leach, 818. 
B^rr. Kep. 1125. Blackst. 
Rep. 273. 

4. And in the above case. Lord Mans- 
field, C. J. said, **it amountsonly to 
an unfair dealing and an imposi- 
tion on this particular man, by 
which he could not have suffered 
but from his own carelessness in not 
'rneasuring it; whereas fraud to 
be the object of criminal prosecu- 
tion) must be oC that kind which 



in its nature is caleiilat^d to de- 
fraud numbers, as false weights or 
measares, false tokens^ or where 
there Is a conspiracy. ^ 

Leach, 818. 

5. The same point has <Uo been de- 
cided in R. V. Diamaget Burr. Rep. 
II3I, which was an inTlictment 
against the defendant for selling 
three bushels and a half of oaU<as 
and for four bushels; and also in 
12. V. Oibam, Burr. Rep. l697» wbich 
was an indictment for selling as and 
for two chaldron of coals, a quantity 
defective so many bushels. 

6. An indictment agaimit the defend- 
ant, for that he keeping a common 
grist mill and being employed to 
grind three bushels of wheat, did vi 
el armi^; take and detain forty two 
fionnds of the wheat, was quashed 
upon denorrer, lor there being no 
actual force laid, lM>r any cbnr<ye 
of taking, as fpr an unreasonable 
toll, but being a private^ matter for 
which trover would lie. 

R. V. Channel, Stra. 793. East. 
P. C. 818. 

7. When the defendant obtained 
goodtt fi^Mu a tradesman by pretend- 
ing tiiatdhe was sent by her mistress 
w1k> was his customer, Iteld not to be 
indictable. 

J?. V. £rya«i, 9 Stea. 866. East. 
P. C. 819. 

8. The knowingly exposing tossvleaiid 
selling wrought gold uoder the 
sterling alloy, as and for frold of the 
true standard weiglit« (which would 
be indictable in goldsmiths under 
the statute,) was holden not Jo be 
indictable at common law in the 
case of a common person, the sale 
not being by any fiilse weight m 
measure. 

R. V. Bower, East. P. C. 820. 
Cowp. 323. 

9. An indictment for a cheat at coro*^ 
mon law charged the defendants 
M. and F. that they deceitfully and 
falsely intending to defraud T, CV 
of divers goods, together deceitful ty 
bargained with him to barter and 
sell a quantity of pretended wine 
as true and good {Portugal wine 
of said F* for a quantity of \YdX» 
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^f saUliT. G. and opoaauch biirter- 
ing, &c* said F. pretended to be a 
merchant of Londoit, and to trade 
as such in Portugal wtuesy wh«o in 
fact, he was no such merchant, uor 
traded as such in wmes; and said 
M. ou such bartering, &e. (pretended 
to.be a broker of London^ when in 
ikct he was not; and that T. C. 
giving credit to the said dctitious 
assoiDptionSy periJonating» and de- 
ceitSy did barter, sell, and ex- 
change to F« and <iid deliver to M. 
as the broker between T. C. and 
P., for the use of F.» a quantity of 
hats* value, &c. for so many hogs* 
heads of the pretended new Portu- 
gal wine; and that M. and F., on 
aach bartering, ^c« affirmed that 
it was true new Lisbon *riiie of Por- 
tugal, and WHS the wine of F*, when 
ia fact it was not Portugal wine, 
nor was it drinkablfeand wholesome, 
nor did it belong to F. And the 
indictment did not charge, that the 
defendants conspiredf €o nominet 
y^t it charged tiiat theif together ^ 
&c. did the msts imputed to tiiem ; 
botitwas thought to be a case of 
doubt and difficulty; ultimately, 
however judgment was. given for 
the crown, and the true ground uf 
that judgment was stated by Mr 
J. Demiison in Wh6atiy$ " case, 
namely, that it was « eKmspir^ey, 
£. V. Mttcariy df Fordenbourg^ 
•Lord Raytn. 117^ East. 823, 
Sulk. Q96. 

10. It is^ crime in a receiver of taxes 
to pay t\\e crown what he has re- 
ceived in specie by bills issued by 
the crown, to supply a deticiency 
of cash, and made current with such 
receiver, but not for that purpose. 

R, V. Knight & Bnrton^ 1 Lord 
Raym. 6^7, 1 Salk. 374. 

11. See the't>bjection8 taken to the 
form of the information for snch, of- 
fence. 

Ibid, k 3 Salk. 186.- 
19. ^f' a person paying such a bill to 
the receiver is to writ« his name 
thereon, it is criminal in the re- 
ceiver to forge ofi such hill the name 
of any , persoiy from whom he has 
received specie, for the purpose of 



paying the bill to the crowa instead 
of such specie. 

jR. v. Knight Sf jBurtoH, 1 Lord 
Haym. 6i7. I Salk. 374» 3 
Salk. 186. 

13. Persons appointed by the coin- 
misioners, though in an informal 
manner, coikectors of liie property 
tax under 43 G. 3. c# 1 2i^. cannot . 
be convicted uipon au iiMhctment for 
a misdemeanor at comlnon law 
charging tbem with the receil of 
duties from persons not chargeable 
thereto by cokur and pre/enas of 
being collectors of da ties andtsr 
that act, thoui^h the tnoaey was 
fraudulently collected and .niaup- 
plied, for they were in fact appointed 
collectors^ aad in s«ch ehanicter 
they received the money. 

R. V. DobsoUf ^ a/. 7 1^. H- ^iB. 

14* Bat they ought to have been in- 
dicted under s. 5. of tht; act. 

Ibid. . 

15. And Qtf. whether that section does 
not take away the •comaiQn law re- 
med by indictment. ibid^ 

II. BySHdnie. 
1. It is an offeuce within 30 G. ^. 
c. ^24. to obtain money from the 
'prosecutor under the false pretence 
that one of the prisoners had ^made 
a bet with a Colonel in the army, 
that andther person would on the 
next day run on a certain road a 
certain distance within a certain 
time,, and that two of the prisoners 
had each money on the bet. 
'R. V. Young, .Randall^ MuUins, 
and Osmett Leach. 568. 
East. P. C. 8i8. 3 T, R. 98. 
3. No certiorari lies on the part of th£ 
defendant to remove an indictment 
on 30 G. !2. c. 34. for it is expreissly 
taken away by s. 20, which contends 
to ail the offences mentioned in the 
act. ,. 

-R. V. Young ^ al. a T. R. 472, 
. and the court referred to i?. y. 
Smith f Cowp. 24, as having 
previously settled the point 
3. The Stat. 21 H. 8. x. 11. whieh 
restores goods to a pro«secutvr 
on conviction of the. ipersan who 
took them away^ extendi only to. a 
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l«1onioas» and not to vl fraudulent 
taking, and thert'fore therourt have 
no power to award restitution of 
goodn ob:aiut>d by tuUe (ireteiu'tfs. 
R, V. De Veaux ^ ah Leach, 6(id. 



III. Mictment^ Form of, 
1. The indict meat charged that the 
defendant, a couiniou carrier, re* 
ceived .^ooda which he undertook tu 
carry from one place, and to dchver 
them to a certain perHOu at another 
place, but that intending to cheat 
the prosecutor he afterwards pre- 
tended to the prosecutor that he 
had so carried and delivered the said 
goods, and tliat the person tu whom 
they were to be delivered had given 
him (the defendant) a receipt ex- 
pressing («uch delivery of the goods, 
but that he the defendant had lost 
or mislaid the same or left it at 
home, and that defendant there- 
upon demanded of the prosecutor 
16j. for the carriage of the said 
goo<ls, by means of which false pre- 
tences he obtained th^ roooev ; and 
held to be well laid. 

jR. V. Airey^ East. P. C. 831. 
2 E. R. 30. 
3, And upon a writ of error brought 
after conviction, the judgment was 
affirmed; and the court said, it was 
not necessary in terms to all edge 
that the prisoner fatsely preUnded, 
&c. for it would have been suffi- 
cient to have averred by such and 
such pretences; alledging such pre- 
tences to be false. 
2 E. R. 30. 
,3. Where the charge is for cheating 
by false tokens, it is necessary both 
at common law and upon the sta- 
tute 33 H. 8. to set forth what the 
false tokens are. 

East. P. C. 837, R* V. Munez, 
2Stra. 1127. 
4. And so in an indictment upon 30 
G. 2. it is equally necessary to de- 
scribe what the false pretences were 
by which the fraud was effected. 
JR. V. MasoHt Leach 548. 
2T.R. 581. 
«5« For in neither case is it enough to 
« allege generally that the cheat was 



effected by means of certaia &lse 
tokens or false pretences. 

6. But it does uot appear necessary 
to describe thfm more particularly 
than tliev were shewn or described 
to the party at the time. 

East. P. C. 837-8. 
7* Nor to make any express allegation 
that the facts set forth shew a false 
token or a falt>e pretence, for where 
the indictment on 33. H. 8. charged 
tlmt the defendant by a false note 
in the name of 1. D. obtained into 
his hands a wedge of silver &c. it 
was hoiden well enough, though it 
was not said to be a false token. 
R. v. Terry, Eust. P. C. 838. 

7. If a false represedtation be made by 
one defendant in the presence of and 
in concert with others, with intent to 
defraud the prosecutor, it is a joint 
offence, and they may all be in- 
cluded jointly in the baiue indict-* 
inent. 

JR. V. Youngt Randail^ MuiiinSt 
Sf Osmerf Leach. 6^8. 
3 T. R. 98. 

8. An indictment for a fraud'iit com- 
mon law charging the false pretence 
to have been made to A. with iuteuk 
to cheat and defraud B., wherebr 

A. was deceived and B. cheated and 
defrauded, h bad. 

J?. V. Lam, Leacb, 739. 

10. An indictment for deceivin|r one 
Davila of several lottery tickets, 
descriptis bonis et catallis of Davila 
decipiebant et c/^ra»da6an/, quashed 
for being too general. 

i?. V. Po we II f, Sir Si. 7* 

11. The sessions have jurisdiction of 
cheats in general, and in JR. v. 
Brayne^ Mich. 12 0. 1. and R. v. 
Renity East. 3b G. 3. the Court of 

B. H. gave judgment' as for a cheat 
on indictments respectively removed 
from the sessions by certiorari. 

1 E. R. 183. 

12. An indictment upon the statute 
30 G. 2. c. 24. for obtaining money 
by false pretences must negatWe by 
special averments the truth of the 
pretences: it is not enough to 
charge that the defendant Jahelff 
pretended^ &c. (setting forth the 
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' * 'jjretferic^s) by 'means of which said 

J af be pretences i he obtained the mo- 

** . tik:\\ &c. arid for want of siich nei^a- 

tfve averments, the court reversed 

the ji;dtrment. 

R. V. A'. D. Perrotfy 2 Man. & 
Sel. 379. 



CLERGY (BENEFIT OF.) 

A jirisorier* who is a second time con- 
.victed of felony and prays his clerj^y, 
but who has prayed and had his 
clergy once allowed him, may be 
debarred of it on the second con- 
vietion by means of u counterplea 
. stating the fact. . , 

Jl. V. Scoti Sf aL Leach, 447,8. 
Same point /^. v. Dean, Leach, 
535,6, 

CHOSE IN ACTION. 

tt 19 jfeiony within the statute 2 G. 2. 

€• 25. 9* 2. to steal a single hvmk 

note, fop the words are, whoever 

shall steal any no/fj, &c. and then 

. th(e acjt goes on to say, uotwithstand- 

r iog on^ of these particulars may b^ 

4 termed in law q cjt&se in action. 

R. V. HaiselU Leach^ 1. 



. CLtRK OF THE PEACE. 

]. As to his appointment and the con-^ 
tinuance of his office. 
See Satmders v. Owen^ 3 Salk. 250. 
S. On the removal of a clerk of the 
peace, (according to 1 W. & M. 
c. 21.) the order of sessions for that 
purpose need not set out the evidence, 
R. V. L/oi^d, Stra. 996. 
9. But such order must shew that a 
charge was exhibited against the 
clerk of the peace sufficient to war- 
rant his rembvaL 

R. V. Baini^s, Ld. Raym. 1265. 

^ Salk. 60O. 
4* If a clerk of the peace in drawing 
au indictment, introduce u.ine-> 
cessary recitals, which uselessly 
lengthen the indictment, the court 
will order him to repay the expense 
Ihei'eby incurred. 
-R. V. Afay, 1 Dougl. 193. \ 
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L Offences relating to the Coin. > 
IK Indict menty Evidence, and AttdinL 

}. Offences relating to the Coin'. 
1; Quare^ whether the having posses- 
sion of one counterfeit half crown, 
two coUhterfeit shillings, and twelve 
counterfeit six-peiices made of base 
metal to the likeness of such mo^nej^, 
knowint' the same to be couiitt^leit 
money, with intention to pay away 
the same as tri^e and lawful money, 
is an indictable oB'ence at (^oinmoif 
law, no notice being taken of buy 
such case in 15 G. 2. c. 28l " ' 
/?. V. Parker 9 Leach, 49. 

2. Li the above case, tried before Mr. 
J. [Jennison at Kent summer as- 
sizes 1750, judgment was respited 
and the question Reserved, bnt it 
does not appear that any opiniou 
was ever given, and the prisoner was 
after sonte lapse of time discharged 
upon entering into recognizance to 
appear at the then next assizes for 
Kent. Ibid, 

3. To counterfeit the impression of 
the gold coin on u piece of gold not 
round, and which would not pass id 
circulation, is not high treason, for 
the piece of gold is not made to the 
similitude of the legal cKirrent coin, 
and therefore the crime is incomplete. 

i?. v. Vairleyi Leach, 8p. East. 
P.C. 164. Bl. Hep. 682. ' 

4. So where it appeared that a cdnn- 
terfeit guinea the impression both 
on the head side and on the reverse 
of which were perfect and complete, 
had been delivered to a. person to 
get changed, but that from sonie 
awkward roughness upon the edges 
of itj DO One would take; it was 
held by all the Judges that the trea- 
son Was not quite completed. 

Cited in ^(/o/(/nVi^'e'jf ca^e, Leach, 
346. 

5. Extracting latent silver from the 
body to the surface of base daetai by 
means of aqua fortis, so as to make~ 
the metal resemble silver 'coin, \^ a 
colouriiig of base melal withiu the 
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words "materiaU produciug the 
colour of silver." 
R, V. Lavey. Sf Parker^ Leach» 1 82. 
East. P. C. 166. 

6. And BO preparing blank pieces of 
base metal of such inaterials, as 
when steeped in aqua fortis und 
rubbed will make them resemble 
good shillings, is a colouring within 
the statute before the resemblance 
has been completed by such friction. 
R. V. CasCf Leach, l65. 

7* On the inquiry of the last case, the 
counsel for the 9rown contended 
that the offence was complete by 
dipping the round blank in the 
aqua JfbriiSt by which «ome change 
of colour had been produced, for 
that the words *' producing the co- 
lour of silver" were to be restrained 
to the next antecedent words ** ma- 
terials," &c. and not to the preced- 
ing words *' colour," &c. but one 
of the Judges said, he understood 
the words ** colour," &c. to mean 
producing on the piece of metal the 
colour of silver, which was not done 
here, for without rubbing the money 
coined could not pas^s; and another 
of the Judges observed that the word 
ill the statute was ** producing" in 
the present tense, and not materials 
^hich would produce; but all the 
other Judges thought the conviction 
right ; they considered that the of- 
fence was complete when the piece 
was coloured, for it was then co- 
loured with materials which produce 
the colour of silver, and that it was 
not necessary that the piece so co- 
loured should be current, for the 
colouring of btanki was an offence 
within the clause. 
East. P. C. 165,6. 

S. The prisoner was indicted under 
the Stat of W. 3. for that he know 

.^ ingly and traitorously had in his 
custody and possession one puncheon 
made of iron and steel in and upon 
which was made and impressed the 
figure, resemblance, and similitude 
of the head side of a ^shilling : ■ the 
third cpunt was the same as the 
first, only substituting the word 
.^tctii^a for shilling: the second and 
iourth counts respectively charged 



that the said puncheoa would itn^ 
press and^make the figure, resem- 
blance, and similitude of the head 
side of a shilling and guinea; in 
support of this indictment the fol- 
lowing evidence was givei> by the 
engraver of the mint: that the pun- 
cheons found in the prisoner*s cus** 
tody were complete and hardened 
ready for use, but that it was impos- 
sible to say, that the shillings found 
were actually made with those pun- 
cheons; that the impressions were, 
too faint to be exactly compared, 
but that they had the appearance of 
having been made with the pun- 
cheons, that the manner of making, 
these puncheons was as follows: a 
true shilling was cut away to the 
outline of the head, which outline 
was fixed on a piece of metal, and 
was filed or cut close to the outline: 
this WHS the puncheon, and the 
puncheon made the die which was 
the counter puncheon; that a pun- 
cheon is complete without letters, 
but that it may be made with let- 
ters upon it, though from the dif- 
ficulty and inconvenience, it was 
never so .made at the mint: but 
that after the die was struck, the 
letters were engraved on it; that a 
puncheon alone without the counter 
puncheon would not make the 
figure, but to make an old shilling 
or a base ^hilling current, nothing 
more is necessary than these instru- 
ments; that they may be used for 
other purposes, such as making 
seals, buttons, medals, or other 
things where such impressions are 
wanted. Upon this case being re- 
ferred to the Judges, they were una- 
nimously of opinion, tbat*this was a 
puncheon within the meaning of 
the act. 

E, V. Ridglat/y Leach. 225. 

East. P. C. 171. 
9. The indictment (which was for a 
misdemeanor at' cooimon -^la^i,) 
charged, that the defendant without 
any lawful authority had in his cus-^ 
tody and possession, two iron stamps, 
each of which would make and im- 
press the figure, resemblance, and 
similitude of one of the 8ceptie8L,ia>'' 
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pressed tipoa the current cro}d coin 
. of this realm called hulf-guineas, 
with intent to make the imitression 
of »ce|)tres on divers pieces of silver 
coin of this realm called sixpences, 
and to colour such pieces of the co- 
lour of gold, and IVnudulentty to 
utter them to his majesty's subjects 
as lawful h^lf-guineas. Page, Pro- 
byn,and Lee, J ustices^ held that the 
bare having such instrument in pos- 
session with theTiTjteiit churged was 
a misdemeanor, but Lord Hard- 
wicke thought) that the bare posses- 
sion was not unlawful unless made 
use of, or unless made criminal by 
etatnte, as in the instance of stat. 8, 
. W. 3. 

i?. y.Sutim, East. P. C. 172. 
Stra. J 074. 

II. Indictment f Evidence, and AttainL 

1. An indictment on 8 &d.W.3.c. 26, 
8. 6. for putting off counterfeit mo^^ 
ney, must state that it wets *' not 
cut in pieces/' for these words are a 
material part of the description of 
the oflfence- 

R. V. Palmer f Leach, 121. 

9. An indictment on 15. G. 2. c. 28. 
«• 2. for uttering counterfeit money 
by the common trick called tinging 
the changes is good, although it do 
not state that it was uttered in pay'- 
tnent as and for good money, for the 

^words of the statute are in the dis- 
junctive "utter** or "tender in pay- 
ment." 
R, V. Franks, Leach> ?36. 

5. The charge in an indictment on 15 
G. 2. c. 2S. s. 3. for Uttering false 
u^oney tufice or oftener within ten 
dayi, must to warrant the. year's 
imprisonment inflicted by that sec- 
tion, of the act be contained in one 
€ount, 

R, V. Tandy, Leach, 970. East. 
P. C. 182. S. P. R. V. Smith, 
Leach, 999. 

4. But where such offence ie made a 

substantive charge of and contiiined 

in two severalcounts, the court may 

give judgment of six months inipri- 

• ^oomenl^as for the lesser offeucci 

R.v. Tandy, Lencbi 970. 

0. Aa indictment on tbt* third section 



of 15 G. 2. c. 28. for uttering coun- 
terfeit money having at the same 
time other counterfeit money in 
custody is good; although it do not 
al ledge the offender to be a common 
utterer of fahe money. 

R. V- Smith, Leach, 1001. East, 
P. C. 183. ^S. C. &S. P. 2B. 
& P. 127. 

6. A person may be indicted on 8 & 9 

. W^ 3, c. 26. for having in his cus- 
tody a mouMon which is made and, 
impressed the similitude of one of thid 
sides of a shilling, though the latter 
part of the first section, of the act 
omits the word moiitd which is in 
the former part of that section, (as 

'' to niakin<j^ or mending,) but says 
or other tool or instrument before 
mentioned, for the word mould id 
comprised in these general words; 
and in such an indictment it need 
not he averred to be a tool or instru- 
ment. 

R, v. Lennard, Leach, 105. Easti 
P. C. 170. Bl. Rep. 807, 822. 

J: A mould which has the concave 
form and figures of a shilling and 
the head or profile being turned the 
contrary way, and alf the letters of 
the inscription reversed, will sup- 
port an indictment callin&r it an in- 
strument on which the resemblance 
of a shilling vsds made and impressed, 
because th6 stamp of the current 
coin were certainly impres^sed on the 
mould in order to form the cavities 
thereof, but the judges thought the 
indictment would have been more 
accurate had it charged that the 
prisoner "had in his custody a 
mould that would make dnd imprest 
the similitude, &c.*' 

JR. V. Lennard, Leach, 107. East. 
P. C. 170. Bl. Rep. 822. ' 

8. A count on 25 Ed. 3. c. 2. for coin- 
ing a shilling, and another on 8 & 9 
VV. 3. c. 26; s. 4. for counterfeiting 
to the likeness and similitude of the 
current coin, cannot be joined in 
the same indictment. * 

R. v. Harris Sf Minion, Leach, i 7 1 • 

9. On an indictment for high treason 
on 2.5 Ed. 3. c. 2. and 8 & 9 W 3. 
c. 26. 8. 4. for coining to the sirnili" 
tude of the legal mbney, it st'ems 

) 2 ' 
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to be necessary that I lie counterfeits 
nliould be in a state fit for circula- 
tion. 

R, V. Uarnn A" Minion^ Leach, 16J, 

10. Whereupon an indictment on stut. 
Will. 3. for feloniously pw/Zin/'' off 
counterfeit raoney, it appewrecJ in 
evidence that the prisoner had car- 
ried a large quantity of counterfeit 
milled money of the likeness and 
similitude of shillinc^s, to the house 
of uMrs. Levy, which she agreed 
to take and receive from him, and 
ifhich he af^reed to pay and put off 
to her at the rate uf twenty-nine 
shillings for every guinea; that in 
performance of this bargain the pri- 
honer laid a heap of Counterfeit shH- 
lint^s on a table, and that Mrs. L. 
proceeded to count them out ut the 
rate befiore ftientioned ; that she had 
counted out three parcels contain- 
ing eighty-8even counterfeit shil- 
lings, for which she was to pay the 
|>risoner three guineas, but that be- 
fore she had paid him and while the 
counterfeit money laid there ex- 
iposed ufion the table, the officers of 
jastice entered the room and appre- 
hended them: and Mrs. L. being 
admitted a witness for the crown, 
swore that she had bought the three 
parcels of shillings, and was going 
to pay the prisoner three guineas for 
them at the moment they were de- 
tected. This was held not to be a suf- 
ficient putting off to bring the of- 
fence within the intent of the sta- 
tute; for the common meaning of 
the expression put off* is that the 
party has got rid of it, 

IL V. WooldridgCy Leach, 344. 

East* 179. 

1 1. To make a round blanks like the 
smooth shillings in circulation, the 
irriglnal impression on which has 
been effaced by wear, is counterfeit- 
ing to the likeness uud similitude of 
the good lega< and curient t^oin of 
the realm railed «shiiliii{<. 

R, V. Wilson^ Leach, 320, 
12* And therefore a counterfeit shiN 
ling produced in evidence, although 
it is quite smooth and there is no 
iraprebsion of any sort discernible 
on it, will support an indictment for| 



counterfeiting to the simiiUnde of 
the tegal and current money and sil" 
ver coin of this realm, 

R. V. Welsh, Leach, 403. 

feast. P. C. 164. 

13. And in WeUlC^ case the Judges 
said it was a question of fact whe- 
ther the counterfeit was of the like- 
ness and similitude of the lawful 
current silver coin called a shilling, 
and the jury having so found it, the 
want of an impression was imma- 
terial, because from the impression 
b:'ing generally wo^n out or defaced 
it was notorious that the currency of 
the genuine coin of that description 
was not thereby affected : that the 
cou-nterffit was perfect therefore 
for circulation and probably might 
deceive the more readily from having 
no appearance of an impression, 
and that the offence consisted in the 
deception. 

Leach, 403. East. P. C. 1G4. 

14. An indictment (under s. 6. of the 
statute 8 & 9 Vy. 3) for puttiug off 
counterfeit milled money is suffi- 
ciently supported by evidence, that 
the prisoner put off counterfeit mo- 
ney, though such money was not 
marked on the edge : for milled mo- 
ney has no reference whatever to the 
edging which is put on real and 
counterfeit coin, and the operation of 
milling is a distinct and differt^nt 
operation from edgings for it is mill- 
ed money before it is edged money, 
and those marks on the edges of 
lawful coin' are not necessary to 
constitute that description of coin 
which is cM^A milled money. 

R. V. Runnings Sf aL Leach, 708. 
reported in East. P. C. 180 'jy 
the name of R. v. Bunnwg 
alias Pendegast, 

15. The like was decided in the cose 
of Hannah Doringtonj and also in 
that of «/iica^5 and Lazarus^ which 
were precisely similar and were con- 
sidered by the J udges at the sanoe 
time. 

Leach, 70B. East P. C. 181. 

16. Milled money is so called to dis- 
tinguish it from hammered money 
and all the motiey now current is 
Uiilled, t. ^, passed through a miM 
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or press, to make the plate out of 
which it is cut ofa proper thickness; 
though by a vulvar error it is sup- 
poi^ed to mean the markins^ on the 
ed^ts which is properly termed 
graining. East. P. C. 181. 

17* A person attainted of treason on 8 
& 9 VV. 3. c. 26. for counterfeiting 
the coin shall forfeit his lands, 
though the corruption of blood i^ 
saved by that act* 

Sir S. Loveits case, ] Salk. 85. 

18. For in the case of an attainder of 
felony the forfeiture of the estate to 
the lord is only by way of escheat, 
and the not descending is the con- 
sequence and effect of the corru(>- 
tion of blood or incapacity, but in 
t reason the lands come to the Crown 
as an immediate forfeiture and not 
as an escheat : and the forfeiture 
and corruption of blood are distinct 
parts of the penalty so that the for 
feiture may be saved and jkI the 
corruption remain, or the corrup- 
tion be saved and the forfeiture 
remain, and accordingly it is so 
provided by several statutes. Ibid, 



COMMITMENT. 

1. A commitment must contain con- 
venient certainty, but it is not ne- 
cessary to a Hedge that the charge 

-was made'upon oath, for a commit- 
ment may be super visum and then 
an outh is unnecessary. Leach, 200. 

2. A commitment expressed only to 
bt; .for treasonable practices is too 
uncertain, and the prisoner will be 
baited. 

/?. V. Sayery Leach, 193 (cited) 
in ^ Bl. Kep. Il65. 

3. Jn a warrant of commitment for 
high treason beyond the sea, it 
is not necessary specifically to al- 
ledge that the place where it was 
committed was without the realm oj 

'England^ if it sitfficiently appear by 
the place named that such place is 
out of the kingdom, as at '* Savan- 
nah in the colony of Georgia in 
North America." 

R. V. PlMt Leach, 200^ 



4. It 18 no objection to a commitment 
for treasoti that the prisoner is 
thereby ordered to be kept safe 
and chse. 

It. V. Windham, Stra. 2. 

5. If a commitment for treason be 
made by a Secretary of State, it 
need not appear to have been on 
oath. Ibid, 

6. Such a commitment generally fur 
high treason is sufficient, and the 
overt act need not be expressed in 
the commitment. Ibid. 

7. The Court of K. B. cannot dis- 
charge a person committed upon a 
warrant from the Speaker of the 
House of Commons for a breach of 
privilege. ' 

R, V, Paty Sf ai, Ld. Raym. 
1105. 2 Salk. 503. 

9. Though the party was not a mem- 
ber of the House and the breach of 
privilege was (Committed out of the 
House, and tho* that breach appears 
by the warrant to have Ijeen merely 
bringing an action against the con- 
sable at an election, for not allow- 
ing defendant's vote. ' Ibid. 

Q. The Speaker's warrant need not be 
' sealed (because the House is a 
court,) and may direct that defen- 
dants shall remain in custody until 
they shall ^be discharged by due 
course of law. Ibid, 

10. if a commitment in execution by 
a court of oyer and terminer be 
wrong in form only, the Court of 
of K. B. will not discharge the de- 
fendant on a hab, carp, but will put 
hinj to his writ of error. 

R, v. Bethell, I Salk. 348. 1 Ld: 
Raym. 47. 

11. Such a, commitment ought in 
strictness to be to the sheriff, but if 
it be to the gaoler it is gcod, for a 
gaoler is a known officer in law and 
his custody is the custody of the 

• sheriff to manv purposes, 
^ R, v. BelhelL i Salk. 348. 

12. When a person' is committed in 
execution, it ought to be to the im- 
mediate officer of the court (as (he 
sheritf) or It is bad. 

R. V. Bet hell, 1 Ld. Raym. 47- 
.13. And the party who is to he.coiB- 
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roitted oi|<(lit to bi* present in court, 
other wisie the WMOt of a capias is 
uot HUpplied. J bid, 

14. Juhticeg of the Peace in Enj^hind, 
may commit u person tu ^uol in 
Kii^lund for an offence against the 
lh)ih ItiWH I'uunnitted in Ireluml, in 
order to hiii being sent over and 
tried there. 

R. V. Kimbtrley^ Stru. 848. 

15. Where there \% a connuitnient by 
warrant the officer toust Xo-Awhabeas 
corpus return it in hccc verha^ for 
otherwitM* it %vould be in the power 
of a gaoler to-alter a prisoner-si case 
and make it either better or worse 
than it 19 upon the warrant. 

■ R. V. Clerks I Salk. 348. 
\Q, Where there ap|>eare(i to be a 
custom for the mayor &c. to com* 
XRXt to the bherifft and the return to 
an hub, carp, was that he was com- 
initted cuniodiee mea wkhout sayin*;^ 
he wa9 sheriff, the Court held the 
return ill and discbHrt^ed the party. 
R. V. CUrk, 3 Salk. 92. 1 Salk. 
348. 
17' Where a commitment is in court 
to a proper officer there present there 
is no warrant of commitment, and 
therefore upon an habeas corpus 
brought the officer must return the 
truth qf the whole matter. < 

R.y, Clerk, 1 Salk. 349. 

18. A person who^had been commit- 
ted by the Vice Chancellor of Ox- 
ford lor carrvinj' ^ood» between 
Oxford aiid London wiihuuta lini- 

' versity license, there to remain un- 
til he gave security to carry no more 
• and to observe the statuteB of the 
University for life whs dischar</ed 
upon an habeas brought, the Court 
declaring it to be an illegal com- 
mitment. 

R. V. Barnes f Stra. 917* 

19. The Court discharged a person 
committed by the Commissioners of 
Bankrupts, ** until he conformed 
himself to their authority,^' because 
the Commissioners had other au- 
thorities besides that of examining 
and it did not appear but it might 
require a submission to-them in other 
respects, and for that all powers 



given in restraint of liberty masl be 
strictly pursued and in this case the 
commissioners had but a special 
authority and must not exceed it. 
R, v.Bratj, I Salk. 34 tf. 
Ld. KavQi. 99* 

20. So a commitment by sach cera- 
missioners (for refusing to be ex- 
amined) till \lischarged by due covru 
of law is bad : for it should have 
been till he submitted hiraselt to be 
examined. 

Hollingshiad's case, 2 Ld. Raym. 
851. I Salk. 351. 

'21. A commitment under stat. C. 
2. c. 35 s. 18, 19* till discharged 
by due course of law is bad ; it 
should have l)een till he f^ives a ta- 
iis/aciory acamntof himself nud pur- 
suing the words of the statute. 
Stephen Mash's case, BI. Rep. 
805. 

33. And the true distinctioais where a 
man is committed for any crime 
either at common law tfr created by 
Stat, for which he is punishable by 
indictment, there he is to be c*ooi- 
mitted till discharged by due course 
o/laWf but when it is in pursuance 
of a special authority the terms of the 
commitment must be special and 
exactly pursue that authority. 

'Jbid. 

'33. And therefore a commitment on 35 
El 12. c. 2. (for refusing to be examined 
and answer whether Jesuit or not,) 
until delivered by due course 0/ law 
was held to be had, because the 
statute was not pursued. 
Yoiley^s case, I Salk. 351. 

^4. Where a person is tried by the 
censors of the College of Physi- 
cians for ill practice, and thereupon 
committed until he should be deli' 
vered by the said college or ^ due 
course o/' law, it is ill, for the com- 
mitment ought to be certain that the 
party may know for what he sufiers 
and how he m^y regain his liberty; 
for if he was committed lor the fine 
it ought to be till he pay the fine, 
but if the intent was to punish him 
not only by fine but by imprisoniBent, 
the censors ought to have made 
them two distinct parts of the judg- 
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ment by condemning bim to prison 
• *o lonf5, and from theoce also un- 
til be should pay the fine. 

JR. V, Dr. Groenvelty 1 Ld. Raym. 
213. 

55. A commitment under 27 H. 8. c. 
20. for a contempt in a suit in the Spi- 
ritual Court for dues, must specify 
the kind of dues for wKich the party 
was sued, that it may appear that it 
was an ecclesiastical duty for which 
the party was imprisoned. 

R, V. Sanchee^ I Ld. Raym. 323. 

56. A Commitment under 19 G. 2. c. 
34. s. I. for rescuing 8mu<rgled goods, 
need not state that the prisoner was 
armed ; *« that he with others arm- 
ed, &C." is sufficient, for though 
he was not armed himself vet if he 
was active with others who were, 
it is within the act. 

R, V. Prankiyn^ Leach, 290. 
«7- Ifatstatute (3 W. & M. c. 10. ». 2.) 
directs that a person convicted before 
a justice of the peace shall for want 
of a sufficient distress for ii penalty 
incurred by him on conviction suffer 
imprisonment, it is not suffit ient \& 
the warrant of commitment to state 
that defendant was convicted and 
not payui!^ the penalty the justice 
issued his warrant to the constable to 
levy the amount by distress of de- 
fendant's goods; and that said constat 
hie relurnkd that df/endnnt had no 
goods, for the statute does not sa\ 
that upon the return of the warrant 
that he has no goods he shall suf- 
fer imprisonment^ but that for want 
if distress he shall, &c. 

jR. V. Chandler^ 1 Ld. Raym. 54.5. 
28. A justice of the peace may com- 
mit a feme covert who is material 
witness upon a charge of felony 
brought before him, and who re- 
fuses to appear to give evidence 
against the prisoner upon the trial, 
or to find securities for her appear* 
ance there. 

iPermet Sf Ux. v. Watson ^ ah 3 
Mau. & Sel. Rep, i, 



CONSPIRACY. 

1. The conspiracy is the gist of the 
offence and though'nothmg is done 
in prosecution of it it is a complete 
and consummate offence of itself: 
and whether the conspiracy be to 
charge a temporal or ecclesiastical 
offence on an innocent person it is 
the same thing. 

JR. V. Bestial. Ld. Raym. II67. 
1 Salk. 174. And see R. v. 
Kinnersley and Moore ^ Stra. 193. 

2. Whether it be to charge a man with 
a criminal act or such ds only may 
affect his reputation. « 

JR. V. Rhpah 3 Burr. Rep. 1320. 
I Bl. Rep. 368. 

3. A conspiracy consists in the unlauf' 
/m/ conspiracy to injure a person by 

a false charge. 

JR. V. Rispal, 3 Burr. Rep. 1320. 

4. Several persons may lawfully meet 
together and consult to prosecute a 
a guilty person ; otherwise if it be 
to charge one that is'innocent right 
or wrong for that is indictable. 

i2. V. 5w/^a/. I Salk. 174. 

5. In conspiracies there is no occasion 
to prove the actual fact of conspir- 
acy but it may be collected from all 
the collateral circumstances of the 



case. 

R. V. Parsons & ai 1 Bl. Rep. 
392. 
6. Where upon an indictment for a 
conspiracy against the husband his 
wife and servants, the evidence was 
that they had at several times given 
money to the prosecutor's appren- 
tice to put grease into the paste, 
which had spoiled the cards, but 
there was no account given that ever 
more than one at a time was present 
though it was proved they had all 
given money in their turns ; it was 
objected that this could not be a 
conspiracy for two men . might do 
the same thing without having any 
previous communication with one 
another. But the Chief /nstice 
ruled that the defendants beino- all 
of a family and concerned in making 
of cards it would amount to evidence 
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of a conspiracy nnd directed the 
jury aci ortlingly. 

i?. V, Cope & al. Stra. 144, 

7* In an indictment for a oonvpiracy 
the viMine must he laid where the 
conspiracy wa?*, not whtrre the rei»iilt 
of Kiu'h cotispirucy was put in exe- 
cution. 

/?. V. Best & al. I Salk. 174. 

8. Where an indictment for a lonspi- 
ntcy was laid in Middiisex^ where 
acts done by some of the conspira- 
tors were proved, acts done hy others 
of the conspirators in other counties 
were givenin evidence against them. 
R, V. Bowes and 'others, in 1787» 
cited 4 £. H. 171. 

0. }t is an indictable offence tp con- 
Kpire to char«4e a person with bein^^ 
the father of a bastard <'hi1d with 
which a woman then went big; and 
in such an indictment it need not be 
averred that the prosecutor was not 
the father, especially if the words of 
the indictment be, did J'afsefi/ iion- 
»\}\rejaisei(/ to charge &c. and inno- 
cence is to be intended till the con- 
trary appears. 

R, V. Best and aL 1. Salk. 174. 

10. So it need never be averrtd in the 
indictment that the prosecutor was 
innocent of the crime imputed to 
him by the conspirators, 

R, \, Kinnersley and MoorCt 

Stra. 193. 

11, An indictment for a conspiracy is 
u;oo(i althongh it is not ailed t;ed in the 
charge itscff thai the deiendAiils con- 
spired yb/AT/// to indict the prosecu- 
tor, and although it doei^ not appear of 
what particular crime or offence they 
conspired to indict him, but only in 
/y^/j^ra/thatthe defendants did wick- 
edly, and irialiciously conspire to in- 
dict and prosecute the prosecutor for 
a crime or offence liable to be capital- 
ly punished by the laws of this 
kingdom ; and per Lord Mansfield, 
here is an overt act laid as 1 may call 
it, and it is found, that the defendants 
ACCORDING to the conspiracy^ Sec, be- 
tween them before had^ actually D\i> 

falsely wickedly and maliciously, 
and without any reasonable or proba- 
ble cause indict this tnan, and the 
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very indictment itself h particqlijrly 
speciGed in the present one, ao that 
this was a complete formed contspi^ 
racy actually carried into execution* 

R. V. Sprai^g and his daughter^ 
2 Burr. 993. 
IS, If a man and woman nnarry, the 
man assuming the name ot another, 
and the woman marrying him hy 
such false name knowing it to be 
false, with a design thereby to do a 
future injury to the person whose 
n^ime was assumed, it is a couspi- 
racy, 

li. V. George Taylor and Mary 
Robinson, Leach, 44. 

13. And in such a case though no ac- 
tual injury be proved yet it is the 
province of the jury to collect from 
alj the circumstances of the case 
whether there wa^ not an intention 
to do a future injury to the person 
whose name was assumed. Ibid. 

14. If one only of two persons indicts 
ed for a conspiracy appear and take 
his trial, he may nevertl>eless be 
found guilty of the conspiracy in 
the absence of and before the other 
defendant has pleaded. 

R. V. Kinnersley and^(fooi:ef 

Stra, J 93. 

15. One being i Indicted for a conspi- 
racy with another who died before 
the indictment preferred, the sur- 
vivor was found gudty and reveiyed 
judgment notwithstanding, and the 
Court referred to R. v. Kinnersley if 
Moore as in point. 

R. V. Mchvlls, Stra. 1227. 

16. After a conviction of a conspiracy 
the defendants must be present in 
court, when a motion is matie on their 
behalf in arrest of judgment. 

R, w Spragg and his dattgftter^ 2 
Burr. Rep. 929- » Bl.Rep. 209- 

17. So upon a motion for a new trial 
after conviction for a conspiracy, all 
the defendants must be present in 
court. * 

R. V. Teal (^ al. 11 E. R. 307. 
if?. V. Askew, S Man. & Sel. 
Rep. 2 R. Y. Cochrane, (Lord) 
Ibid. 

18. But upon an indictment being 
removed into' the K. B. by ceriioi* 
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rari and set down for argument, it 
IB not necesi^ary that the defendant 
should ap|>ear in cQurt upon the ar-* 
gument, it bf'inf; in the nature of a 
special verdict. 

E. V. Nichoils, Stra. 12«7. 
19- The defendants were convicted on 
411) inforuiation for a conspiracy to 
take away the character of one 
Keinpe and accuse him of murder by 
. pretended conversatiotisand conioiu- 
nicatives with a ghost that answer- 
ed by knocking and scratching in 
Cock Lnne, &c. and received the 
followin^^ judgment : Richard Par- 
sous (the father 6f the child, who 
was the principal agent in the pre- 
tended communication,) to stand 
thrice in the pillory and be iuipri- 
. (oned two years ; Eliz. Parsons the 
mother to be imprisoned one year; 
Mary Frazer a servant who was 
aiding and assisting, was sent to the 
house of correcting to hard labour 
for six months ; Moore the curate of 
the parish and one James were dis- 
charged on paying the prosecutor 
J^300 i^ud his costs which were 
nearly as much more ; Brown who 
)iad puhli8he4 9 narrative and one 
Day the Printer of a newspaper had 
previously made their peace with the 
prosecutor. 

i?. V. Pardons &• a!. Bl. Rep. 401. 
^0. The quarter sessions have juris- 
dictions- over conspiracies. 

R. V, Rispal,3> Burr, Rep. 1320. 
I Bl. Rep. 368. 
^|. An indictment will not lie for con- 
spiracy to commit a civil trespass 
upon property, by several persons 
agreeing to go and by going into a pre- 
serve for game the property of ano- 
ther, for the purposeof snaring hares; 
though alledged to be doii« in the 
night by the defendants armed 
with offensive weapons for the pur- 
pose of opposing resistance to any 
endeavours to apprehend or obstruct 
them. 

R. v. Turner ^ alt 13 E. R. 228. 



CONSTABLE. 

1. By the common law all constablet 
are chosen at the leet, and where 
there is no leet at the tourn. 

JR. V. Bernard^ i Ld. Ray m. 94* 
2 Salk. 52. 

2. A corporation therefore has no 
power at common law to elect a con* 
stable, it can only be by prescript 
tion. Ibid, 

3. A constable chosen at a court 
leet may be sw()rn iu before one 
justice of the peace. 

R. V. Franchard, (Dr.) Stra^ 1 149- 

4. A constable of a manor including 
a parish but more extensive, is not 

. bv virtue of a certificate under 10 
W. 3. c. 23. exempt from servmg 
the office of constable of such ma- 
nor. 
R, V. Darbishiref Burr. Rep. 1 1 lB3. 

5. The act of W. 3. did not intend 
such certificate to beadischarge from 
an office wliereof the fuoctious are to 
be exercised out of the limits of the 
parish. Ihid, 

6. A foreigner naturalized by a private 
act of parliament is not liable to 
serve the office of constable ; nay he 
is not competent J for the stat. 1. G* 
1. c. 4. (amending 12 & 13 W...3. 
c. 2.) enacts, that thereal^er no person 
shall be naturalized unless there be 
words inserted to declare that such 
person shall not take any office or 
place o/ trust either civil or military, 
and the office of constable is clearly 
a civil office of trust. 

R. V. jF. de Mierref Burr. Rep. 
2788. 

7. A person who is a rest ant within a 
leet which is within a hundred, is 
not thereby exempt from serving 
the office of constable of the hun- 
dred, and a custom to elect su^h 
a one constable is good. 

R. V. GengCt I Cow p. 13. 

8. The college barber to Brazennose 
College Oxford though he resides 
in the city out of the college, is ex- 
empt from serving th^ office o( con- 
blable in tbecity. 

R. V. Routledge^ Dougl. 530. 

9. A constable tNoy execute a warrant 
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of a justice of the peace out of 
hi» liberty^ but he ia not compeilabU 
HO toxiu. 

— V. Norman^ 1 Ld. RHytn. 73^'. 

10. For under H en H^i»t raters warrant 
for lf\yiiit^ a poqr*8 rate dir«*cted t*' 
the const u bleu of the pariith of A 
they may seize t^oods in the pari&h 
ofB. 

Hamptons. LamwmM^ 1 Ld. Rayiu. 
735. See iL v. Ckonidler^ \i\\> 
title No. II. 

11. If a statute directs a thin)( to be 
done by a constable that will ^ive 
them jurisdiction over the hmit» of 
their parjshes. So if a justice of tht 
peace direttts his warrant to a par- 
ticular constable* he may exerutr it 
out of his parish any where withiii 
the Jari8di<;tion of the justice. 

tL V. Chandler^ I Ld. Raym. 545. 

13. Where a warrant is directed ^ene- 
. rally to all txiostab^es, &c. it shall be 

taken respectively to each of them 
within their several dtstrictt and not 
to the eatwtable of one parish to 

' take a distress in another parish, 
for where a precept or warrant is 
directed to men by name of their of- 
fire, it is coiHined to the districts in 
which they are officers. Ibid, 

18. The ht^h constable as well as the 
petit constable were officers at com- 
mon law before thestat. of U'estm. 
and they ore the proper officers 
to the justices of the peace, as the 
sheriff is to the Court of K. B. for 
. as they were subordinate officers to 
the conservators of the peacci so they 
are to the justices. 
R. V. Wyatt,\ Ld. Raym. 1189. 

1 Salk. 280. 

14. And therefore he ia indictable for 
neglecting a doty required by com- 
mon law or a statiite. Ibid, 

15. In tili» case he was indicted for 
not having made any return or cer- 
tificate to a wmrraof directed to him 
to levy a penalty. Ibid. 

|6. And such an indictment need not 
conclude against the form of the 
stattxe: though the constable be 
;* named therein. lhid» 

17- The warrant itself need not be re- 
turned by the eonstable» for it may 
be necessary to keep it for his own 



defence : but if he detaiint it he mast 
certify what he has done. IbitL 
18. A statute Huthorising the d««o» 
steward or burgesses of A. to bear 
and puiiish incolltin^encies ac- 
cording to the custom of a place in 
which the c*onstableofa parish may 
act throughcmt the whole, does' not 
auihortze a constable of a part of 
A. to act without a warrant from 
the dean &c. of A. out of that parish. 
R, V. Ttolty Sf o/. Ld. Raym. 
1296. 



CONTEMPT. 

f. For a contempt in speaking of the 
Court when a rule was served on- 
defendant, the Court issued an at- 
tachment against him withdut a 
rule to shew cautte. 
Anou, Salk. 84. 

2. A captain of a man of war was 
fined 10/. for destroying a writ of /«a- 
beas corpvs for delivering an im- 
pressed saildr and impressing some 
of I he boats crew which brought the 

.writ. 

R. V. FMenham^ (Captainy Bl. 
Rep. a69 

3. It is a gross contempt of the Conrt 
for the sheriff to deliver to an in- 
fant a writ of appeal sued out ia the 
infant's name,' for the supposed 
murder of a relation of the infant's. 

JR. v. To/er, 1 Ld. Raym> 555. 
1 Salk. 176. 

4. It is a great contempt to refuse to 
be sworn to give evidence to the 
grand jury, and it seems that the 
Quarter Sessions have power to fine 
for such a conteippt and commit the 
parties till the tine be paid. 

R. V. Presion, (Ld.) 1 Salk. 278. 

5^ On au attachment for a contempt 

the defendants cannot confess the 

conteippt till the interrogatories are 

filed, for till that time there is no 

charge and the attachment is only 

the mesne process to bring in the 

party. 

jR. V. Edwardi 3f Symonst B. 

Rep. 637. 

6. A defendant in contempt had his 

' recognizance discharged without s^ 
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Ane^ the Court of K. B. taking 
into th^ir considertition the heavy 
co8t8 he had incurred and pind by 
prostecutini^ the proceediu^» which 
had broui^ht him into contempt. 
R. V. fVheeier, Burr. Rep. 1257. 

7* The manter^tt report upon interro- 
gatories of roiilempt, cannot be 
moved for the lant day of the term 
without previous leave of the Court, 
unlesH in extraordinary caaes and on 
personal service of notice. 

R. V. TVheelfr^ Bl. Rep. 311. 

fT. At a court the steward told W. R. he 
waaa rejriiitif» who replied he lied: 
thereupon the steward lanifd him 
20/. and adjudged ^ood without a 
prebcription so to do, and debt lies 
for the Hne. 3 Salk. 33. 

N. B. But if the steward' fine the 
jury for contempt, he must fine 
them severalty t for tlie contempt of 
one is not the contempt of the other. 

Ibid. 

CONVICTION. 

I. A defendant who has been sum- 
moned may on wilful default of ap- 
petirauce hi* convicted of the offence, 
for if it wew otherwise every crimi- 
nul nii^rht avoid coHviction. 
R» V. Simpson^, Stra. 44. 

f. And it is the constant practice of 
the Court of K. B. in granltn^^ at- 
tachments &c. lo ^ive notice to the 
■party to-coiue and make his defence, 
tfriid on his def»uU the Court pro- 
ceeds against hin>. Ibid» 

3. But if a defendant appears and an- 
swers to the information, it cures the 
defect of his uot bein|r summoned. 
R. V. Atkintt Burr. Rep. 1786. 

-4. Re<rularly before a l^agistrate pro^ 
ceeds to hear and determine a case 
there should be an information in 
writing exhibited against the defen- 
dant for the offV*nce, and this infor- 
matioo must be supported by the 
evidence. 

R. V. Fuller^ 1 Ld. Raym. 509. 

.9. But thcHigh a conviction npon 
information htiiOHter is good, yet 
it ought then to he declared to b:^ 

' naJe so and not grounded upon an 
iofonafttioft which i» not proved. 

Ibid. 



6. And the evidence most not be of a 
fact subsequent to the; information. 

Ibid. 

7* A person convicted by. a justice 
cannot when the conviction is re- 
turned into B. R. by certiorari 
plead specially thereto, suggesting 
a right to do the fact for which he 
was convicted. 

R. V. Bicrmi^y, Ld. Raym. 900^ 
(or BarHaby^) 1 Salk. 181. 

8. But upon putting in a suggestion of 
a matter of right while a conviction 
remains below, the Court of K. B. 
will grant a prohibition after con- 
viction to stay the justices from pro- 
ceeding on it; forif a defendant hai 
but a coU>ur of title jostices of 
peace have no jurifidiction. 
Ld. Raym. 900. I Salk. 181. 

9* A person who is titled "gentleman in 
a conviction may be convicted un- 
der a statute importing to be made 
to prevent certain misdemeanors by 
lewd and mean people. 

R, v\ BHrnaby, or Bamaby^ Ld. 
Raym. 90O. 1 Salk. 181. 

10. A justice is 6oimd to give a defen^ 
dant convicted by hiin a copy of 
such conviction on being thereto re- 
quested. 
R. V. MidluMf Burr. Rep. I72<^. 



CORONER. 

/ 

L His Office and Duty. 
l\. Of the Evidence and Inquisi' 
/Jim, and 0/ setting aside the 
Inquisition. 

III. As to Deodands. 

IV, Coroner how punishable for 

Misconduct, 

I. His Office and Dwtjy. 
1 . A coroner^s office does not dtfter- 
mine by the death of the king. 
.3. Salk. 106. 
^. A coroner is not bound ex officio to 
t»ke an inqnisitioo, but most lie 
sent for. 

R. V. Clerk, 1 Salk. 3^7. 

3. The land coroner baa jurisdietioa 

to take an inquisition on hoard a 

ship of war lying within the harbour 

of Portsmoath^ on view of the body 
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ofa suilor who had hanged himself 
oo board nuch vesNel. 

R. V. Solgard^ Stra. 1037. 

4. And in the above ctiiie the Court 
granted an iiitbriuation against tlie 
captain of the ve»»e), for refu»in^ 
to let the coroner and his jury come 
aboard and take the inquisition. 

Ihid. 

5. The admiralty coroner has only a 
concurrent jurisidiction with the 
land coroner. Ibid. 

(• The coroner cannot take an inqui- 
sition but nponvit-w of the body, 
therefore where one drowns himself 
and the body cannot be found, the 
inquisition must be taken by com- 
. missioners, or by justices of the 
peace ; or justices of assize may 
make inquisition without u commis- 
sion, and such inquisitions are tra* 
yersable though an inquisition taken 
before a coroner is not, us hath been 
spmetimes held; butunciently it was 
traversable in all cases, but when it 
yfMjvgamfeciif and so it is now. 
3 Salk. iOO, 101. 

7. Therefore where a coroner's inquest 
found W. 'R./elo tie se his executors 
were admitted to ^traverse it. 
3 Salk. 100, 101. 

t. The Court of K. B. upon motion, 
granted leave to the coroner to take 

. up a body and take a new inquisi- 
tion. R. V. SauiiderSy Stra. 167. 

Q, And it was said that the coroner 
could not do thi« without the leave 
of the Court. Ibid, 

9* After a corpner and his jury have 
viewed a body and given a verdict 
thereon, if the inquisition is quash- 
ed the coroner may if the bpdy has 
afterwards been buried order it to be 
taken up, and may take a second in- 
quisition upon view of it, but this 
must be done upon a fresh pursuit, 
and not at a great distance of time 
(as seven months.) i 

R. V. Cferky 1 Salk. 377. 

10. If a Coroner's inquest be quashed, 
he must take a new one super visum 
corporis, but if a melius inquiren- 
dum be granted on a male se gessit of 
the coroner, the new inquiry must 
be before the sheriiF or commis- 
ftipoers uot sup^r visum corporis, but 



upon affidavits ; but where an inqoi* 
bitioii is quashed » it is as if uou.e had 
been taken. 
R. V. Bumey, i Salk. 189. 

H. Of the Evidence and Tnquisiiiont 
and i^f setting aside the Inquisition, 

1. The coroner mu!»t write down the 
effect of the evidence given, and cer- 
tify it to the justices of guol delivery 
and bind over the witnesses to ap- 
pear. 3 Salk. IOO, 101. 

2. Upon an indictment and trial for 
murder, the depositions taken before 
the coroner may be given in evi- 
dence if the witnesses are dead. 

8 Salk. 100. 101. 

3. A coroner's inquisition must shew 
upon the face of it, for what place 
the party who took it is coroner, 
and that it was taken by the oath of 
*' honest and lawful men." 

Ld. Kaym. 1305. 

4. The Court quashed an inquisition 
Jelo de se^ because the nature of the 

wound wus not set forth and that it 
was mortal and that the pariy died 
of it, for that is the very end and 
rea^'on that the jury have the view. 
R. V. Clerk, I Salk. 377. 
Such an inquisition is good without 
the word mundravit. Ibid, 

5. A coroner's inquest sup, vis, corp, 
found that W. R. folonice seip- 
sum rivum misit et in rivo predicto 
seipsum emergit el sic seipsum mur^ 
dravitand quashed, for emergo is to 
rise out and not to sink down in the 
water, and the going into the water, 
is no felony nor felonious, but it is 
the drowning that makes it felony^ 
therefore the conclusion et sic seip- 
sum murdraviU without the premises 
is bad. , 3 Salk. 100, 101. 

6.. A coroner's inquest miiy be set aside 
for a misbehaviour of him in his of- 
fice, and a melius inquirendum by B. 
R. as supreme coroner orB. R. may 
issue out a commission, or justices of 
oyer and terminer may inquire, 
but there cannot be 2^ melius inqui^ 
rendum to the coroner. 
3 Salk. 100, 101. 

7* A coroner's inquisition super visum 
corporis^ of c^ man that hanged him- 
self, finding him possessed ofa mes- 



CORONER. III. IV. 



COSTS. 
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saa^ which as a felo de 5tf, he for- 
feited was stayed till ii<; upon an af- 
fidavit, that the man was dt;ad ^sn 
years before the inquisition was ta- 
ken, and the coroner d\x^ up a skuU 
which he assured the jury he knew by 
a particular mark was the deceased's. 
R* V. Bond^ Stra. 9.^, 
Seven months held two late. 

Ihid. 

III.' A» to the Diod'and. 

1. Wliei'e a cart met a wa^fgon on the 
road, and the cart endetivourinv to 
pass by the waggon was driven up- 
on a high bank and overturned and 
threw the person that was in the 
cart just before, the wheels of the 
waggon, and the waggon run over 
the man and killed hiai« held that 
the cart and waggon, loading, and 
all the hors.es were deodands, be- 
<:ause they all moved ad mortem. 
Case of Ld, of Manor of Hamp^ 
steady 1 Salk. 2^0. 

^. So where one was riding on a horse 
in the river, the horse threw him and 
the stceani carried him to a mill, 
and the whetfl of the mill killed him, 
and held that the horse and wheel 
were forfeited. Ibid. 

3.. But if a man be thrown from the 
horse by the violence of the water, 
then the horse is not forfeited. 
Ihid. 

4. If a tree fall uoon the branch of 
another and both fall to the ground, 
and the branch kills a man, the tree 
and branch are both forfeited. 
Ibid. 

4. A grand jury at the assizes have no 
power to make a presentment or in- 

^ quisition of adeodand, viz. that the 
mare of 1. K. was the cause of the 
death of W. S., and wasof sueh a va- 
lue especially if it be done secretly. 
jR. v. Kiilingftaii^ BuYT. Rep. 17. 

5r But justices of oyer and of the 
peace may make such a presentment 
which is traversable. 
Burr. Rep. ] 9* 

IV. Coroner how punishable for 
Misconduct, 
i< A coroner made an. inquisition of 
fth de se against a person who clear- 



ly appeared to ' be luhatic and the 
jury desired to find it so, but he ac- 
quainted them that finding itfslo de 
se was only matter of course, but the 
jury coming afterwards to be bet- 
ter informed .what the consequence 
would be, desired him to take the ver- 
dict so, whereu pon he d rew u p a coro- 
ner's inquisition to that effect which 
they signed, but on ia certiorari 
brought, he returned the first inqui- 
sition of ^e/e c/tf se'\Q order to cover 
the goods, and the Court of K. B. 
Stayed the filingpf it,and committed 
the coroner, 

R. V. Wakefield, Stra. 68. • 

2. A coroner's inquest having found 
one person guilty of murder, the 
coroner under pretence of engross- 
ing the inquisition in Latin, inserted 
in the inquisition, the name of two 
other persons as being also found 
guilty by the jury of the same mur- 
der ; and afterwanis two of the jury 
making oath that they found the in- 
quisition only against the one party, 
an information was exhibited against 
the coroner for a forgery which was 
tried at barand he found guilty, but 
(having compounded with the pro- 
secutor) was find only twenty nobles. 

R. V. Marsh, 3 Salk. 172. 

3. The Court of K. B. granted a cri- 
minal information against a coroner 
for refusing to receive proper evi- 
dence on behalf of a prisoner, and 
for comraiting him to gaol for mur- 
der, after the jury had brought in a 
verdict of accidental death which 
was recorded by him. 

R, V. Scorey^ Leach, 50. 



COSTS. 

1. Upon granting a criminal informa- 
tion the Court will not require the 
prosecutor to give security for the 
costs in case the defendant should 
be acquitted beyond the extent of 
the recognizance in 20/. required by 
4 & 5 W. and M. c. 18. s. 2. 

R, V. Burk and Robinson^ 2 T. R. 

197. 

2. A rule being obtained for the pro- 
secution of a criminal information 
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to p«y cofttt for not going to trial, 
the defendant died before they were 
paid, aod held tliat the executor 
could Qot have them. 

R. V. EarU Stm. 874.' 
9. The defendant haviug removed the 
indictiDent by ceriwrari into K. B. 
was convicted there and fined SO/, 
one third of which the proitecutor 
received, aod having applied for his 
costs over and above such share of 
the fine, the Court refused it and said 
lie could not have both, and directed 
the costs to b^ taxed upon the 
recognizance* and that so much 
as the prosecutor had received of the 
fine should be deducted out of the 
sum allowed. 

R, V. Osborne f Burr. Rep. 2 1 26. 
4. Where a ceriiorari to remove a con- 
viction on the ii;u:ne laws i» is)!<ue(l 
out by the defendant in order to 
make defence to an action brought 
by the prosecutor for the same of- 
fence on refusal of the convicting 
justices to give a copy of the convic* 
tioo, the prosecutor is not entitled to 
his costs in setting down and afiirm- 
iog such conviction by certiorari. 

R. v. Midlamf Burr. Uep. 1720. 
A* An indictment for perjury h^'uvjr 
removed by certiorari^ the defen- 
dant made up the record and carri- 
ed it dojrn to the sittings nith a dis- 
tringas and Mr. Attorney's warrant 
for a tales ; there being a st)ecial jury 
eleven only appeared and the coun- 
sel for the prosecutor would not 
pray a taies though the ' warrant 
was given them ; and the counsel for 
the defnndant not praying one, the 
cause was made a remanet pro defec^ 
tu juraiorum und upon motion for 
costs for not going into trial, the 
court held the defendant should pay' 
none, he having done all that was 
necessary to put the prosecutor in 
a capacity to try the case if he would. 

R. v. Ljowfieid, Stra. 937- 
C. A defendant to an indictment re- 
moved into K. B. by certiorari^ 
shall not pay the costs of not ^oiug 
to trial pursuant to his notice, if the 
trial go off for the want of a sufficient 
««mber of special jurymen, where- 
upon neither party pray a taleaaU 



though the defendant wua provided 
with a warrant for a tales. 

R. V, Rightmii Burr. Rep. l694. 

7* For the prosecutor might have 
come prepared with a warrant for a 
tales, if he had thought proper. 

9. Costs are to be paid for not going 
to trial dn an information accord rag 
to notice although not filed a whole 
year. 

R. V. Hetfdon^ BU Hep. 356. 
9* A defendant acquitted contrary ta 
the direction of a Judge upon an in* 
formation for a libel, is nevertheless 
entitled to costs by 4 and 5 W. and 
IVT. c. 18. nithoueh the Chief Jus- 
tice certified ore fenns that it was 
a verdict a srainst evidence ; for it is 
not discretionary bnt compulsory 
on the Court where there is no cer- 
tificate. R.v. Woodfatl.StTH. 1131. 

10. Yet op an information a^^ainst 
three whereof one only was acquit-* 
ted, he shall not have co^its on th^ 
statute, becanse till the statute B 
& 9 W. 3. the plaintiff never pairf 
costs in any action, if but one defen-* 
dant was found guilty, and the act 

> 4 and 5 W. and M. r. 18. cannot 

he intended to make proHCcutors 

otherwise liable than as plaintiffi^ 

were before in surh actions. 

R. V. Danvers Sf al. 1 Sal k. 1 94. 

11. A justice of the peace who has 
prosecuted a gaoler to conviction 
for suffering a prisoner to escape com- 
mitted by him on a charge of felony, 
is not entitled to costs under a stat. 
5 & 6 W, and M. c. 1 1; s. 3. it not 
being carried on by the prosecutor 
ex officio as a magi8trate>and be not 
being the party grieved 

R* V. Sharpness^ 2 T. R. 47* 

13. Persons dwelling near to a steam 
engine which emitted volumes of 
smoke affecting their breath, eyes, 
cloathes, furniture, and dw.lling 
houses, and prosecuting an indict-^ 
nienrfor it, are parties grieved en- 
titled to have their costs under the. 
above mentioned statute. 

R, V. Devcmop ^ uL \6 £# 
K« 104* 
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^3* In the second and third section of 
the above statute requirtug a defen- 
dant removing an indictment from 
the sessions by certiorarit to find 
two sufficient roanucaptors who shall 
enter into recognisance in 20/. con- 
ditioned to appear plead and try, &c. 
and that if the defendant be con* 
▼icted, &c.the Court shall give rea- 
sonable costs to be taxed, &c. and that 
the said recogtiisance nhaii not be 
discharged tiil the costs so taxed shall 
be paid ; tiie amount of the costs to 
> be taxed is not limited by ^uch re- 
cognizance which is only a further 
' security for them, and the Court 
will not discharge the recognizance 
till the taxed costs are paid to the 
prosecutor. 

R. V. Teal ^ al. 13,East. 4. 
14. These sections of the above act 
attach only upon a defendant con" 
victed by judgment^ and therefore if 
after a verdict of guilty the judg- 
ment be arrested^ no costs can be 
taxed for the prosecutor. 

R. V. Turner, ^ aL l6 E. R. 570. 



CUSTOM. 

1. It is a good custom in London 
to punish by information in the 
Court of Aldermen, for an assault on 
and contemptuous words spoken of 
an alderman in the execution of his 
office. R. v. Rogers^ 2 Salk. 4^25. 

5K. It had been doubtful if the offence 
had b^en by words only, because no 
indictment lay at common law, yet 
for au assault he is punishable, and 
that may be by information there by 
the custom, as well as in B.R. by the 
course of the courts Ibid. 



DATES. 

I. When both the year of odr Lord 
and of the king*s reign are inserted 
- in an instrument, it is merely sur- 
. plusage and will not hurt. 

R.y. Everardf 1 Ld. Raym; 968. 
.- . I Salk- 195. 



DISCONTINUANCE. ^ 

1. The distringas juratores must be 
tested cMi the very day on whii*h the 
venire facias is returnable : aini if it 
be tested on the following or any 
subsequefit day the proceediugs will 
be discontinued. 

R. v. TachiH, Ld. Raym. I06l« 

1 halk. 51. 



DISSENTERS. 



V, 



1. Methodists and dissenters have 
a right to the protection of the 
Court of King*s Bench if inter- 
rupted iii their decent and quiet 
devotions. 

R. V. Wroughtan, (Sal k .) 

Bur. Rep. idss. 



ERROR (WRIT OF). 

I. The Court refused to reverse a 
judgment, upon error brought upon 
an attainder for a rape, because it 
was not said in the caption, ad tunc 
et ibidem jurat , ^c. 

R. V. Pheasant 9 Ld. Raym. 548. 
A writ of error was brought of a 
judgment by the commissioners of 
oyer and terminer for the county 
of Derby, on an indictment for not 
repairing a highway : and the indict- 
ment' set forth that the inhabitants 
-of such u part of the three parishes 
in Derby as the way lies in are boOnd 
to repair. The writ of error was of 
judgment on an indictment against 
the inhabitants of the three parishes 
in general, ad grave damnurA of 
them, and for this variance the writ 
of error was quashed. 

R» v. Inhabitants of All Saints^ 
Derby. Strja. 1 110. 
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EXCOMMUNICATO CAPIENDO. 



ESCAPE. 

!• A p^reoii cannot be convicted oo 
16 Geo. 2. C.3I. lor conveying in* 
•truineDtii into 11 prison to fucilitate 
the escape of a prisoner confined 
thereto, if it appear either by the in- 
dictment or on evidence that the 
comtnitment was for suspicion only, 
for the act has only made the of- 
fender {{uilty in cases where the pri- 
soner ** was committed to or detained 
in any gaol for treason or Jthny ex* 
pressed in the warrant of commit- 
ment or detainer, and by these words 
the legislature evidently meant the 
oifencc should be clearly and plainly 
expressed^ which can never be the 
case when the commitment is on 
suspicion only. 

R.V, Walker 9 Leach, 114. See 
R. V. Greenif^ Leach, 401. R. 
V. Gibbons f O. B. April Ses- 
sion 1785, and R, v. Gregory, 
Lea<:h, 115. n. to the sanie 
point. 
i. An indictment on 1(5 Greo. 3. c. 31. 
which makes it felony to aid and 
assist any prisoner in an attempt to 
make his escape, c harf^ing the pri- 
soner with having aided and assisted 
such an attempt, need not state 
that the party aided did attempt to 
make the escape, for he could not 
hav^ aided if no such attempt had 
been made. 

R. V. Tilley 4r a/. Leach, 759. 
The Stat. I6 Geo. 2. does not extend 
to a rase of such aiding where an 
J actual escape ensues. Ibid. 

S. Judgment was arretted upon an 
indictment against the defendant, 
charging him ihut he being keeper 
of Newgate, one B. was committed 
thereto, and the said B. being in 
custody of defendant, oneratus alta 
proditione, defendant negligently 
suffered him to escape, because it 
was only averred in the indictment 
that B, was charged with high trea- 
son, and not committed for it. 
R. v. Fell, i Ld. Kaym. 4^24. 
2 Sal k. 27^2. 
>. The precedents are cvjus causa fom' 
missus fuitf and Holt Cfa* J* xepre-* 



hended the king^s coausel for not 
following the ancient precedents. 

Ibid, 

5. A (irisoner rommitte<l to the sheriff 
is in the custody of the jailer, and 
then if the latter permits him to 
escape he is accountable. Ibid* 

6. A commitment to a prison^ and not 
to a person, is good. Ibid. 

7* Upon an indictment for an escape, 
the Court will not intend a pardon, 
but it niusit be shewn by the de- 
fendant by way of excuse. Ibid. 

8. A merchant of London, convicted 
of having contrived and effected the 
escape of several French prisoner* 
of war, was fined j^50. 

R. V. De Tessier, Bl. Rep. 269. 



EXCOMMUNICATO 
CAPIENDO. 

1. An excommunicato capiendo wai^ 
quashed for uncertainty, being iu 
causa defamationis sive conticii, 
which I a At is too loose a word. 

JR. y 'Smith, Stra. 94b. 

2. But the Court refu8e<i to quash an 
English ex communicato capiendo that 
waj for slander or defamation, say-^ 
iiig that was not uncertain, as ccnl- 
vicium WHS. 

R. v. Keat, Stra. 95O. 

3. A person in custody upon this writ 
cannot l)e discharged npon an habeas 
corpus, although the writ appears 
liable to be quashed.* 

R, V. Fowler 9 1 Ld. Raym. 6 19. 

1 Salk. 093. 

4. But B. R. may quash this writ for 
informality and order a supersedeas^ 
and then the defendant shall be dis- 
charged. Ibid, 

5. Where this writ has been opened 
and enrolled in B. R* and the de- 
livery of it to the sheriff is staid by 
the defendant till the return is outj 
Chancery may issue a second. 

R. V. Eijre,^(C\k.) Stra. 1 18^. 
6ft It is good where it states the cause 
** to be on an appeal and complaint 
of nullity." Ibid. 

7* So though the judge is made « 
parry aqd coudemned in costs. 

JbuL 



EVIDENCE. 



49 



Extortion. 

i . The chaucellor and register of the 
JBishop 6f Sarum indicted for extor- 
tion, for forcinjj^ the executor of » 
wilt to prove the Kunie in such 
Bishop's court, tibi they bene scieiant 
that the same will had before been, 
proved in the Prerogative Court of 
Canterbur}', by reason whereof they 
extorifice exigebant of the said J . 
H. 40*. 

R. V. Loggen Sf Frame, Stra. 73. 

S. And such an indictment is rnain- 
. taioable, for the probate is only void- 
able, and bein^ the act of the su- 
perior hiid so far taken awpy the 
power of the inferior, that he could 
not exei'ci§e his jurisdiction till that 
voidable probate was avoided; 

Ibid. 

3. In such a case the chancellor (Dr. 
Lo&(gea) did not act as a judge be> 
tween party and party, but was only 
IQ determine whether he was to ha^e 
such fees or not, and the protection 
of jud^^es from indictments extends 
only to judi^es in courts of record, und 
not to ministerial officers. Ibid. 

4. To say bene sciehani in such an in- 
dictqaent seems sufficient, especially 
as in' this case the second probate 
was affixed to the same copy as the 
tirst. Ibid. 

5; The sessions have jurisdiction of 
extortion; for their commission has 
in it the word ejotortionibui. 
Ibid. 

6. Such an indictment need not al- 
ledge what was the just fee, especially 
as in this case the defendants had 
no title to any fee at all. Ibid, 

?• Although these defendants' offices 
were distiiict, yet the Court held 
they might be indicted jointly, for 
per Parker, that might be an excep- 
tion if they were indicted for taking 
more than they ought, but it is only 
agniii^t them for cmilr icing to get 
money where.none is due, and this is 
an extra charge, for there can be 
no accessaries in extortion, and he 
that is assisting is as guilty as an 
extortioner. Ibid. 

^S, Qy, Whether this was not an in- 



dictment for a conspiracy to defraud^ 
and not for extortion. Ibid. 

9. Several persons may be jointly in- 
dicted for extortion, 

R. V. Atkinson Sf al. Ld. Raym; 
11248. Sdik. 389. 



EVIDENCE; 

I. By Accomplicesf. 
1 1. Confessions by the Prisoner. 
HI. Death-bed Declarations. 
IV. Depositions taken be/ore 
Magistrates. 
V. Deeds, Books, Papers, Sec 
Vr. Who are competent Witnesses. 
V 1 1 • General Rules of Evidence. 

I. By Accomplices. 
1. An accomplice can only be ad- 
mitted- a kini;*s evidence bv makiny: 
a full and fair disclosure of the guilt 
of himself and his accomplice^ iu 
regitrd to all their offences^ IVlrs. 
Ri^dd having made information 
before three rnagistri^tes, confessing 
that hhe had signed one of. three 
bonds suspected to have been forged 
by the two Perreaus and herself, but 
that she had done it und.er very par- 
ticular solicitations from Robert 
PerreAu, and that he and Daniel 
Perreau holding a penknife to her 
throat had violently threatened her 
life in case she refused, by which 
means shie was forced to comply ; 
the magistrates cronceiving this to be 
a confession 6f . //er own guilt, ad- 
fiiitted her in the character of an ac-- 
* complice a genc^ral witness for ihfe 
crown as to all forgeries, telling her 
that if she would speak the truth 
and the whole truth, not only in 
respect of the bond in question but 
of (all other forgeries, that ihen-she 
should be safe. She denied how- 
ever having any knowledge or con- 
cern in any of the other bonds. Ro- 
bert l^eneau was on the 1st of June 
ITT'^J convicted of uttering the hbnd 
(for £7,500.) stated by Mrs. Rud.l 
in her confession tohave beun signed 
by her under compulsion as before 
mentioned^ and on tlu; next day ' 
Daniel Perreau was convicted of 
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uttering another of the bonds (for 
j^3,300); and it ap|ieartrd upon 
Robert Perreaa's trial that Mrs, 
Rudd httd confessed she was guiity 
of forging the bond for J^,S0U, 
and that Robert Perreau was inno* 
cent. Upon this she was committed 
to Newgate to answer the said for- 
gery ; one detainer was lodged 
against her for forging a bond for 
j^5,3U0 and a second detainer for 
forging the bond for £7»50O. Hav- 
ing obtained an habeas corpus she 
applied to the Court of King s Bench 
to be admitted to bail, but which 
was refused by the Court upon the 
ground that she had not made a/u// 
and fair disclosure qf all she kneWf 
and that in her information she 
flatly contradicted herself, for on a 
voluntary confession of her otm (as 
before stated), she took the whole 
guilt upon herself, said that she 
alone forged the bond for £7»500, 
and that Robert Perreau was an in- 
nocent roan, and by that confession 
she made herself not only the prtn- 
cipal but the only person guilty : qn 
one bond she was totally silent and 
denied any knowledge of the other 
two. H er i nformation therefore w at* 
false and the conditions offered hei 
by the justices not complied with. 
H* T. Ruddf 1 Leach. C. L* 135. 
Cowp. 331. 

Mrs. Iludd was afterwards tried 
for forging the bond for j^5,300, 
and the jury returned their ver- 
dict * * according to the evidence before 
us not guilty. ^^ • Ibid. 

S. If a jury weighing the testimony of 
an accomplice think him worthy 
of belief, they may convict of a 
capital (^ence upon such evidence 
alone. 

R. V. AttuHfod Sf Bobbins, Leach, 
521. 

See Jordaine v. Lashbrookct 7 T. R. 
1609. where the aboVe case is cited 
and relied on by Mr. J. Grose, who 
said this is not new law nor founded 
on new principles, for in 1 Hal. 303, 
304, 305, there are different instances 
of convictions on the evidence of ac- 
complices ; one in 1672 of ^ convic- 
tion of Hyde and others of a robbery 



on the highway on the testioioay of 
one who was a p«rty to the robbery 
but not indicted. 

3. A prisoner may be convicted on the 
evidence of* an accessary after the 
fact who received the goods stolen, 
though uncorroborated bj any fact 
except that of a felony having bm 
actually committed. 

R. V. Durham if Crowkr, Leach, 
538. 

4. An accomplice may give evidence 
before a grand iury against afMf- 
tieeps crimMs although such accom- 
plice be not previously admitted a 
witness for the crown, and was car- 
ried before the jury by an illegal 
and surreptitious order from the 
prison to which he had been com- 
mitted for the same offence. 

R. V. Doddf Leach, 184. 
This point was reserved and Mr. J. 
Aston in delivering the opinion of 
the J udges, said that they were unani- 
mously of opinion that the necessity 
of some proper authority to carry a 
witness who was in custody before 
the grand jury to give evidence, re- 
garded the justification of the gaoler 
only, but that no objection 00 that 
.account could be madebf the party 
indicted, fiMr in respect of him the 
finding of the bill was right and ac- 
cording to law. 

Leach, 186. 

5. An accomplice who has been ad- 
mitted by the magistrates a witness 
for the crown is not therefore ex- 
empted from pro<eciiftOM, and it de- 
pends upon his making a full dis- 
closure of the joint guilt of himself 
and his companions whether the 
King's Bench will admit him to 
bail, that he may apply for a. pardon. 

R. V. Ruddf Leach, 135. 

6. A principal felou ttii^ by virtue of 
the Stat. 23 G. 3. c. 58. be admit-: 
ted a witness against his accessary 
for receiving the goods which he stole. 

R, V. Haslam^ Leach, 467^ S. P. 
JR. V. Price and Collins, 

Leach, 468. n. 

11. Confessions by the Prisoner^ 
1. A confession induced by saying 
** unless you give us n more satis- 
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factory Hctouiit 1 shkll teke you be- 
• lore a magistrate** is inudiDissible, 
for though it scarcely amounts to a 
threat yet it certainly was a strong 
iovitation to the prisoner to confess. 
JR. V. Thotnpsm^ Le«^ch, 32.5. 
2; So also a confession made in eonse- 
^quence of these words used to a pri- 
soner ** 1 am in great distress about 
my ironsy.tell me where they are and 
I will be favourable to you*' was not 
admitted, 
- :i2» vv CtigMt Leach* 328. it. 

3. The sHghteift hopes of mercy held 
out to a prisoner to induce him to 
disclose a fact, is sufficient/ to inva- 
lidate a confession. Ibid. 

4. A confession made under the idea 
of being admitted a witness for the 
crown is not a voluntary confession^ 
and therefore cannot be received in 
evidence. 

Lambe*scasef Leach, 636. n. 

5. A prisoner may be convicted on 
his own confession proved by legal 
testimony, although it is totally un- 
corroborated by any other evidence. 

R. vv Wheeiingt L^ach* 349. n. 
d. Parole evidence cauaot be given 
of the confession of prisoners made 
before a magistrate, for it must be 
intended that it was put into writing 
as the law requires (unless it clearly 
appears that in fact such confession 
never was reduced into writing). 
R. V. Jiubbs 4r al. Leach, 347. 
7* Same point. 

R. V, Hinxmen, and U. v. Fisher, 
Leacb, 349.li. 
8« But where a confession before a 
magistrate was proved not to have 
been reduced into writing, it was 
allowed to be proved by the viva 
voce testimony of two witnesses who 
were present. 

R. V. Hall Sf al. Leach, 635. 
9* A voluntary confession of felony 
made by a prisoner on his examina- 
tion before a magistrate and reduced 
by the magistrate rnto writing, may 
he given in evidence on the trial, 
although the magistrate has neg- 
lected and the prisoner has refused 
to sign it but confessed it to be true. 
- £• T* Lambe, Leach, 625^ < 



10. See JR. v. Bennet, the circum- 
stances of tirhich were preciselif 
similar to the alxive case of Lam he, 
where Mr. J.Wilson (-who tried both 
cases), refused to receive such an 
examination in evidence, saying that 
it was competent to a prisoner under 
siich circumstances to retract what 
he had said and to suy that it was 

false, and the prisoner had retracted 
in time. 

Leach^ 6*27. ft. 
Ni B* The note in Leach merely states 
that the prisoner confessed his guilt, 
which confession was put iutd writing 
but he refused to sign it, still how- 
ever saying he was gnilty of the 
• ofifen^e. 

11. In ^. V. Layer, 6 Tr. 239- upon 
an indictment for high treason tried 
at the bar of the Court of King's 
Bench before Sir G. Pratt, the pri- 
soner's confession before the privy 
council was admitted in tvidence^ 
although not signed by the prisoner. 

Leach, 635. • 

12. Minutes of an examination before 
a magistrate taken in writing by the 
solicitor for the prosecution by the 
direction of the' magistrate, which 
examination was neither signed by 
the magistrate or the prisoner, was 
on the authority of Lambe's case 
allowed to be read as evidence,; 
although on the second examination 

X the prisoner retracted all be had 
said on the first* % 

R. V. Thomas, Leach, 727- 

13. Although a confession obtained in 
consequence of promises of favour^ 
cannot be given in evidence, yet any 
acts done afterwards may be not- 
withstanding they are done in con- 
sequence of such confession. 

R. V. Warickshall, Leach, 298. 
Same point A. v. Lockharti 
Leach, 430. 

1 4. For a fact if it exist at all must 
exist invariably in the same man- 
ner whether the confession from 
which it is derivfed be in other re* 
spects true i>r false, fact« thus obtain- 
ed however must be folly ^nd sa- 
tisfactorily proved without calling ia 
the aid of any part of the confession 



59 



EVIDENCE. IIL IV. 



from which they may have been de« 
rived and the iinpofi:>ibility of ad- 
mitting any part of the confession 
Hs a proof of the fact, clearly shews 
thttt the fHCt may be admitted on 
another evidence, for as do part of 
an improper confession can be heard 
it can never be legally known whe- 
tlier the fact be derived through the 
means of buch confesMon or not. 
Ibid, aud R. v. Mosey^ Leach, 
301. If. 

15* But it should seem that so much 
of the confession as» relates strictly 
to the fact discovered by it may be 
given in evidence, for the reason of 
rejecting extorted confessions is, 
the apprehension that the prisoner 
tuay have been thereby induced to 
say what is false : hut the fact dis- 
covered shews that so much of the 
coRfessiou as immediately relates to 
k is true. 

R. <• Butcher 9 Maidstone sum- 
mer Assizes 1 798* Leach, 30 1 . ft. 

i6. But still the conversation and con- 
fession of a prisoner cannot be re- 
ceived so as to couple it with those 
facts in order to make it the subject 
matter of proof. Ibid. 

17* A person who is discovered (though 
by means of a confession obtained by 
such promises of favour as rendered 
it iuaduiissable evidence) to have 
purchased stolen property is yet a 
' competent witness to prove that fact. 
R. v Lockkartf Leach, 430. 

IIL Death'bed Declarations. 

2. The declaration on oath given be- 
fore a magistrate by the deceased 
af^er the mortal blow isgiven^ may be 
received in evidence on an indict- 
ment for murder; although the party 
did not txpre9s any appreheusion 
of fast approaching dissolution, if 
she really was in such a state as 
rendered almost immediate death 
inevitable and was thought by every 
person about her to be dying, and 
by her resignation appeared to feel 
the hand of death, and consider 
herself as a dying person. 

R. v. Woodcock 9 Leach, 563. 

3. On the trial of an indictment for 
murder an examination upon oath 



of the party wounded taken by ji 
magistrate, but not in the presence 
of the prisoner or in other respects 
according to the stat. 12 & 3 P. and 
M. c. 10. cannot be read in evi- 
dence, although it appeared that the 
death of the deceased was inevitable 
and fast approaching and that she 
entertained some apprehension of 
the danger of her situation. 
R. V. Dingier 9 Leach, 638. 
3. The declaration of a convict at the 
moment previous to execution, can- 
not be given in evidence as the de- 
. claration of a dying man, for bein<^ 
attaiuted his testimoiry if he had 
been living could not have been 
received. 

R. v. ^Drummond, Leach, 378. 

I V. Depositions takenbeforeMagistrafes. 

1. On an indictgiient for u rape the 
deposition on oath of the girl taken 
ih writing before a magistrate and 
signed by him but not by her, may 
after her death be read in evidence at 
the trial of the prisoners, and the 
fact of penetration being proved by 
such deposition that of emission may 
be collected from all the circumstan- 
ces of the case, though not stated in 
the de(josition. 

R. V. Fleming Sf Windham^ Leach, 
996. 

2. It is not actaally necessar3'«to the 
validity of a deposition taken pur- 
suant to the statutes of P. and M. 
that the deponent should sign it. 

Ibid. 

3. The Court made a rule upon a 
justice of the peace to produce an 
examination at a trial and the 
Chief Justice said, when things are 
evidence of themselves as corpora- 
tion books, we make no rule to pro« 
duce them but only that the parties 
may have copies which copies are 

, evidence, bUt this examination is not 
evidence of itself witiiout proving 
the hand of the party, and we must 
have the original for nothing else 
concludes the party. 
R. V. Smith, Stra. 136. 

4. An information before a justice 
made by the deceased on oath in the 
presence of the prosecutor may be 
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given in evidence on the trial al- 
though the deceased whs not then 
apprehensive of death and did not 
die till three weeks afterwards. 
IL V. Radhovrne^ Leach 51 6. 

5« An information taken before a ma- 
gistrate cannot be r«ad in evidence 
Hfter the death of the party who 
gave it bn a prosecution for a mis- 
demeanor. 

R. V. Payne, 1 Salk. 281. 1 Ld. 
Raym. 729. 

6. Nor in civil actions or appeals of 
murder. Ibid, 

7- Evidence given for the kin^upon 
an itidictment cannot be given upon 
a trial in a civil action for the party. 
1 Ld. Raym. 730. 

8. The information of an accomplice 
taken pursuant to the statutes of 
Philip and Mary, on being properly 
proveti may be • read in evidence 
against a prisoner on proving that 

. 8uch accomplice is dead. 

R. y. fVesibeer, Leach, 14. 

Q. Parol evidence of the information 
which had been given against thf 
defetidant - lief ore a justice of the 
peace, and on -which the justice had 
granted a warrant to apprehend the 
defendant, cannot be given unless it 
he proved that such information was 
not reduced into writing, for it be- 
ing the duty of every magistrate to 
t^ke information in writing in all 
cases, the presqmption is that he 
had done his duty. 

R. v. Fearshire, Leach, ^40,. 

V. Deeds, Books, Papers, &c» 

1. In e<r;t/ causes the Court will force 
parties to produce evidence which 
y'lW prove against themselves, or leave 
the refusal to do it (after notice) as a 
strong luresumption to the jury ; 
hut in a criminal or penal cause 
the defendant in never forced to pro- 
duce any evidence though he should 
hoki It in his hands in court. 

Per Ld. Mansfield, R. y. Harvey, 
Burr. Rep. 2488. 

2. It is no| necessary in penal actions 
to give notice to the dej^nda^it him- 
self to produce papers, &c.; notice 
tobisagent or attorney is sufficient. 

Cotts J. I. V. WirUer^ 3 T. R. 306. 



3. There \% no difference between civil 
actions and criminal prosecutions as 
to the evidence of papers. • In nei- 
ther case is the party bound to pro- 
duce evidence against himself; but 
even in a criminal prosecution notice 
may be given to him to produce pa< 
persin his possession, and in case of 
his refusal or neglect, other evidence 
may be given of their contents. 

The Atiorney^General v. he Mer* 
chant, Exch. 2 T. R. 201.^. 

4. And notice to the defendant's a^ent 
or attorney in such case is sufficient. 

2 T. R. 201. 

5. The Court will not compel a de- 
fendant to produce books and pa- 
.pers of a private nature, as evidence 
against himself on a prosecution for 
a misdemeanor. 

R. v. Mead, Ld. Raym. 927- 

6. The C-ourt refused to grant a rule 
to inspect state copies of the books 
of a corporation, it being an attempt 
to make the corporation furnish evi- 
dence in a criminal prosecution. 

R, v. Heydmi, Bl. Rep. 351. 

7. The Custom House books are of a 
private nature in which a prosecu- 
tor ha9\no interest, and therefore the 
Court will not allow them to be 
brought into-fourt to prove a, cri- 
minal fact against custom-house of- 
ficers which would in effect be to 
compel the defendants to produce 
evidence against themselves. 

R* V. Worsenham, Sf al. 1 Ld. 
Raym. 705. 

8. The Court never n^akes a rule to 
bring such evidence into court, but 
only of records or deeds of a public 
nature. Ibid, 

9. The daily book of a public prison 
kept by the clerk of the papers there, 
containing entries* of the names of 
all prisoners brought into and dis- 
charged from the prison, which en- 
tries, were not made by the clerk 
from his own knowledge of facts, 
but froip information derived from 
the turnkeys and by other means, 
is nevertheless good evidence of the 
time of a prisoner's discharge froni 
prison, unless such book can b^ 
falsified. 

R. v. AickleSf Leach, 43^. 
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)0. Sentence of expalflion anappealed 
from i^iven in evidence on an indict- 
ment for aHsaulting a fellow com- 
tnoner of Queen*8 Collef^ Cam- 
bridge by turning him out of the 
garden, and held wnclunve for the 
defendant. 

R. V. G^ramefoit ^ a/. Cowp. 315. 

11. The muster bouk transmitted by 
.' theoffireriB of a ship to the Navy Of- 
fice, and which wa« produced by the 
clerk of the tickets from the Navy 
Oflice, is evidence to prove that a 
seaman whose will had been forged 
belonged to the ship at a certain 
time, that at his decease there was 
tnouey due to him, and that a'ticket 
for the payment of tbe same wav 
made out and delivered to a person 
%ho brought the probate of the 
forged will. 

R, V. Fittgerald fy Lee^ Leach, 24. 
& jR. V. Rhodes, Leach, ig. 
S. P. and which was decided 
upon the authority of the first 
case. 

12. The Gazette is good evidence of 
^ all acts therein contained relating to 

the King and the State. 
R. V. Holt, Leach, 677. 5 T. R. 
436. 
. 13. The articles of war as printed by 
* the king*s printer are good evidence. 
R. V. ^M^f, cited by Mr. J. 
Biiller, Leach, 677* 

14. The grand jury having a suspi- 
cion that a witness who t^rossiy prcT 
varicated in his ' evidence before 
them 'had been tampered with by a 
prisoner applied to th^ Court for 
the witness's deposition in writing 
takeu pursuant to the statutes ; but 
tt was refused, for as the best evi- 
dence was the viva voce testimony 
of the witness, they could not aban- 
don that and resort to the secondary 
kind of evidence. 

Denbey*s case. Leach, 580. 

15. On the trial of an indictment for 
forging a bill of exchange the bill 
may be given in evidence, although 
it is not stamped pursuant to the 
stamp act. 

R. V. Rawkeswood, Leach, 292. 
cited z T. R. 606. R. v. Re-^ 
euUst, Leach, Bl L S. P« 



The same point occurred in /I. r. Lee, 
January session, 1784, and ruled 
the same. 

Ltnich, 293. n. 

16. A letter purfwrting to come from 
a prisoner*s brother and left by the 
postman pursuant to its direction at 
his lodgings after his apprehension 
for a felony and during l;is con6ne- 
ment, but which never came into 
his possession until near a month 
af^er the commission of the, felony 
wherewith he was charged, cannot 
be given in evidence against him 
on the trial of the indictment against 
him for such offence. 
R, V. Huetf Leach, 9^^* 

VI. Who are compeient JFiinesses. 

1. A person who upon his examination 
u|)on the voit dire said that he had 
heard there was a God and believed 
that those persons who told lies 
would come to the gallows, but ac- 
knowledged he had never learnt the 
catechism, was altogether ignorant 
of the obligations of an oath, a fu- 
ture state of reward and punishment, 
the existence of another world and 
what became of wicked people after 
death, is incompetent to be examined 
as a witness. 

R. V. White, Leach, 482. and see 
Leach, 483. m. fbj. 

2.- But where a witness is an infiint of 
such tender years as to be wholly in- 
competent to take an oath, the trial 
may be postponed until the witness 
is instructed in the nature of the 
obligation of an oath. 
Leach, 482. tf. 

3. A Mt^hometan inay be sworn on the 
Alcoran and give evidence on a cri- 
minal prosecution. 

JR. V. Rj^an et aL Leach, 64. 

4. And so in a civil proceeding. Fa- 
china V. Sabine, at the council. 

Stra. 1104. 

5. A Scotch covenanter may be al- 
lowed tb give evidence on a criminal 
prosecution on being sworn accord- 
ing to the custom of his sect, which 
is not to kiss the book. 

D. Mildrone's case. Leach, 459* 

6. A Quaker'a affirmatioQ was not al- 
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towed to he read on a motion for an 
informution for a misdeoiettnor. 

R. V. Jfifch, Stra. 87«. 
7* A person though deaf and dumb 
from his birth may be sworn and 
N give evidence on an indictment for 
felony, if intelligence can be con*, 
veyed to and received from him by 
means of arbitrary signs and tokens, 
and it appears that he has a know- 
ledge of the tenets of Christianity, 
and that the true notions of the 
moral and religious nature of an 
oath and of the temporal danger of 
perjury, could be communicated to 
tiim. 

John RuitoiCs cas^^ Leach, 455. 
S« In general a person is a competent 
witness, unless he be directly in- 
terested in the event of the suit. 

Bent v. Baker fin error J ^ 3 T. R. 
27. (Afidsee7T. R.6-i.) 
9* In, order to render a witness incom- 
petent, it is necessary to shew that 
he must derive a certain benefit from 
the determination of the cause one 
way or the other. 

1 T, R, 164. 

10. The bare possibility of a witness 
being liable to an action in a cer- 
tain event is no objection to bis 
competency. 

1 T. R. 163. 

11. On an indictment for for^ng a 
bank note the cashier who is pro 
,perly authorised to subscribe bank 
notes in his own name for the ** Go- 
▼ernor and Company of the Bank 
of England," and who gives security 
to them for the faithful performance 
of this duty, is a competent witness 
to prove that the bank note charged 
to be forged is not a genuine bank 
note, and that the name of a cashier 
subscribed thereto is not the hand 
writing of the witness. 

R. V. Newlandt Leach, 350. 

12. The drawer of a bill of exchange is 
a competent witness to prove that 
the name of the payee indorsed 
thereon was a forgery, but in such 
case it being necessary to prove the 
identity of the payee, and the drawer 
of the bill being the best evidence 
of that bet, but he not being present 



to attest it, the letter, of advice 
which the payee had received from 
the drawer was held insufBcient to 
prove the fact. 

R* V. Sponsonbyt Leach, 37« 

1 3. The assignee of a certificate to a 
navy bill whose name is charged to 
be forged to a receipt for the money, 
is not a competent witness to prove 
the forgery. 

R, V. Hunter 9 Leach, 723. 
f Thornton* s case there J. 

14. The supposed drawer of a promis- 
sory note unindorsed and not pay- 
able to order, having received a 
general release from the holder, is a 
competent witness to prove the 
forgery. 

R. V. Akehurstt I^ach, 1 78* 

15. But the drawee of a bill is not a 
competent witness to prove that a 
receipt indorsed is a forgery, unless 
he has a release from the indorsee. 

/?• v. Taylor 9 Leach, 255. 

16. An executor named in a subse- 
quent will by the same testator to 
that which is charged to be forged, 
is not a competent witness to prove 
the forgery. 

/2.V. RhodeSf Leach, 31. 

17. The person whose name is forged 
to a receipt and acquittance, is not 
an admissible witness to prove the 
forgery. 

JR. V. Russellf Leach, 10. See 
Salk. ^83. Ld. Raym. 396. 
Stra. 129, 728. 

18. If a banker pay a forged bill of 
exchange, and on settling accounts 
with the person whose name is forged 
do not charge him with the pay- 
ment or make him any way debtor 
for the bill, the person whose name 
is forged as acceptor is a competent 
witness to prove the forgery. 

R, V. Usher 9 Leach, 57* 
19- A person whose ^ name was forged 
as drawer of a bill, was held not 
competent to disprove an endorse* 
ment on the bill made by the party 
who forged it, respecting the pay- 
ment of interest upon that bjll. 
R. V. Crocker^ 2 N. R^ 87. . 
20. A person who has been tricked 
into signing a promissory note, is 
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an incompetent witness upon an in- 
dictment against the party for that 
ofiVnce, 

IL V. JFhUingt Ld. Rayni. 396. 

1 Salk. 283. 

21. A convict nnder sentence of death 
is an incompetent ivituetis although 
he procktce the sigff mannHl, lor 
nothinu; less than a pardon undtr ihe 
great seal can restore the c:ompe- 
tency of the witness, and thie sign 
qianual is nothing more than hib 
Mu jetty's intention to pardon. 

IL V. Gully ^ Leach, 1 16. 

22. A person convicted on an imiict- 
inent for a conspiracy is not a com- 
petent'witness. 

R. y. Pridfjle^ Leach, 496. 

23. It is the infamy of the crime which 
destroys the competency, and not 
,the natnrcdr mode of punishment. 

Ibid. 

24. A person convicted of perjury vpoji 
the statute, although afterwards par- 
doned cannot be a witness, for the 
punishment is part of the judgment 
appointed by the statute ; but it is 
otherwise if the conviction was at 
common hiw. 

j4nm. 3 Salk. 154. 

25. Before the statute 31 Geo. 3. r.35. 
a person convicted a'nd whipped for 
petty larceny was an incompetent 
witness. 

Leach, 497. n. 

26. A pardon restores a person who 
has undergone the infamous punish- 
ment oV pillory for a libel to his 
competency as a witness. 

R. V. Crosby, alias Philips, 1 Ld. 
Raym. 39. 2 Salk.()89. 
27- A person who has been convicted 
on 31 Geo. 2. c. 10. for taking a 
false oath to obtain the probate of a 
will, •&<•, but who is pardoned before 
jadgment, is a competent witness. 
R. V. Reilly, Leach, ^09. 
28. For a pardon not only respites the 
convict from puViishment, but abso- 
lutely absolves him from the'crime 
and restores him completely to his 
former competency and credit. 

Ibid. 
2.9» See Cuddingion v. Willdns, Flob. 
07» 62* cited Leach, 512. where it 
is expressly determined that the 



king*8 pardon doth not only clear 
the ofience itself, but all the de- 
pendencies, penalties, and disabtlitifti 
incident to it. 

30. A wife may aive evidence against 
a prisoner although she entertain 
a hope that the conviction of such 
prisoner will tend to procure the 
pardon of her convicted husband, 
for this influence only affcfits her 
credit and not her competency. 

Mrs. Peireaus casc^ Leach, 151. 

31. Upon an indictment by the hus^ 
band for an assault upon the wife, 
she was allowed on the authority of 
Lord Afidleys case to b«a good wit- 
ness for the king. 

R, V. Azire, Stra. 633. 

32. Two being indicted for an assault 
one submitted and was fined Is. and 
paid it, the other pleaded not guilty, 
and upon the trial he was allowed 
to call the other defendant, the 
inatter then beiag* at an end as to 
nun. 

JR. v. Fletcher^ Stra. 633. 

33. Husband and wife shall not he 
calle<l in any case to give evidence, 
even tending to criminate each other, 

R. v. Cliviger (Inhab.J 2 T. R. 
263. 
Nor can they in any case be witnesses 
either for or against each other. 
Dcvis V. Diuwoody, 4 T. R. 6/8. 

34. A witness admiuing herself to 
have before sworn falsely upon the 
particular point, but attributing it 
to the ()ersnasion of the defendant, 
is not an incompetent witness against 
him on ao indictment* for a conspi- 
racy ; but the objection goes strongly 
to her credit. 

R. wTeaU U E. R. 309. 

35. Upon an indictment for perjnry 
in evidence given at the trial of an 
ejectment, the Chief Justice refused 
to let any of the defendants in the 
ejectment against whom the verdict 
was given, be examined as witnesses 
for the prosecutor. 

• R. v. Ellis, SUd, 1104. 

VI L General Rules 0/ Evidence. 
I. Evidence in all cases both criminal 
ahd civil must be vpon oath, and 
therefore an infant prosecutrix upor\ 
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nn indictment for rape cannot be re- 
ceived us a witness unless she be 
nworn. 

It, V. PowelU Leach, 128. See 
1 Stra. 701. Same point, R. 
V. Brasier^ Leach, ^37. 

t2« And in Brasier's case the Judges 
were unanimously of opinion, that 
an infant witness under the age of 
seven years may be sworn in a cri- 
minal prosecution, provided such 
infant a^^pears on strict examination 
by the Court to possess a sufficient 
knowledge of the nature and conse- 
quences of .an oath, for there is no 
precise or Hxed rule as to the time 
within which infants are excluded 
from giving evidence: but their ad- 
missibility depends upon the sense 
and reasim they entertain of the 
danger and impiety of falsehood, 
which is to be collected from their 
answers to* questions propounded to 
them by the Court. 
Leach, 238. 

3 A witness cannot be cross-examined 
as to any distinct collateral fact not 
relevant to the matter in issue, for 
the purpose of disproving the truth 
of the expected answer by other wit- 
nesses, ill order to discredit the whole 
pfthiK testimony. 

Spenceieg^ q. t, v. JVilhtt^ 7 E. R. 
108. 

4. A witnes!^ may refresh his meqiory 
by ayry book or paper, if he can af- 
terwards swear to the fact from his 
own recollection; but if he cannot 
swear to the fact from recollection 
any farther than in finding it en- 
tered in a book or paper, the origin 
nat bookpr paper must be produced. 

Doe d. Church v. PerkittSf 3 T. R. 
749. 

5. Where a defendant in a prosecution 
for a libel had suffered judgment to 
go by default, knd came up to re- 
ce'^ve judgment, the prosecutor was 
pern>itted to read affidavits in aggra- 
vation, containing expressions made 
use of by the defendant confirming 
and aggravating his guilt, which had 
been uttered by him in the bearing 
of two- persons, and by them after- 

• wards related to the persons making 



the affidavits, the prosecutor haying 
first entitled himself to this evidence 
by swearing to an application to 
both those perf^ons to come forward 
with their testimony, which they had 
refused, and it appearing to the 
court that those witnesses were under 
the control of the defendant. 
R. V. Archer, M. 28 G. 3. 
2 T. R. 204 «. 

Otherwise, where it does not appear 
that such third person is under the 
control or in flue nee of the defendant. 
R. v. Pinkerton, 2 E. R. 357. 

N. In this last case some doubt seems 
to be cast on the authority of The 
King V. Archer, 

6. On an indictment against an ap- 
prentice for enlisting himself as a 
soldier without the consent of his 
master, the indentures must be 
proved by one of the subscribing 
witnesses. 

R. V. JoneSi Leach, 208. 

7. The party interested in the testi- 
mony of a witness who is objected 
to on account of his having been 
convicted of felony and his impri- 
sonment being unexpired, is entitled^ 
to insist on proof of such conviction 
by the record, though admitted by 
the witness himself. 

V R, V. Casteli Careinion finhab,) 
8 E. R. 77. 

8. Formerly the rule was to object to 
the competency of a witness before 
he was sworn in chief, but still the 
objection must be made at the trial. 

1 T. R.717. 

^. A witness may b^ asked whether he 
has not been in the pillory for 
perjury. 

R. V. Edwards, 4. T. R. 440. 

10. An attorney for a defendant in- 
dicted for perjury in an answer in 
Chancery* whp was presentat putting 
in the answer, is not compellable to 
prove that fact. 

jR.v. Watkinson, Stra. 1122. 

11. If two men are indicted for rob- 
bery, and the prosecutor is merely 
able^to state that one of them robbed 
him, but which it was he is not able 
to tell, both must be acquitted. 

R. V. Richardson Sf al. Leach, 43 1 • 



M 



FINE. 



IS. Refusing to give evideqoe to the 
gmnd jury it a couteoifU fiueeble. 
The King v. Lord Presiout M. 3 
W. k NL. K. B. 1 Salk. ^%. 



FEME COVERT. 

A feme covert may be comcnitted 
to the houcie of correction for dis- 
obeving an order of justices made 
on her for not maintBtniug a bastard 

. bom previous to her marriage. 
S. V. 7«y/br, Burr. Rep. 168O. 



FINE. 

I. Where a fine and ransom is men- 
tioned in a btatute» the word ransom 
imports a sum treble to the fine. 
3 Salk. 33. ted. 91c. Co. Litt. 
eomira. 
S. Where a statute imposes a fine cer- 
tain upon any conviction, the Court 
cannot mitigate it, but if the party 
comes in be/ore the conviction and 
submits himself to the court they 
may assess a less fine» for he is not 
convicted and perhaps never might. 
3 Salk. 33. 
3. But though the fine is certain the 
Court of Exchequer may mitigate 
it, because it is a court of equity 
aud they have a privy seal for it. . 

Ibid. 



FISH. 

1. Upon a conviction under 5 Geo. 3. 
c. 14. it must appear that the fish- 
ing was 0gavnst the consent of the 
ownert or it is bad. 
Jt» V. Cordien, Burr. Rep. 2279* 
R. V. Fletcher 9 and R, v. Goulds 
S. P. Burr. Rep. 2283. 
t. If the owner had been the informer 
that would have shewn his dissent. 
Burr. Rep. 2279* 



FORCIBLE ENTRY. 

I. As to the Fact. 
II. RentitiUion. 

III. ludictment^ Evidence and 

Jvdifment. 

IV. Imjuisition^form qf* 
V. Matters of Practice. 

I. As to the Fact. 

1. At common law, where the purtv had 
a ri^ht he mii^ht enter with force, 
but by the statute 15 B. 2. he is re- 
strained from entering w^th fores 
though he hath a ritfht to enter^ nei- 
ther can he enter peai^eably and hold 
out manuforti. by 8 H. 6. c. 5. 

Anon. 3. Salk. I69. 

2. In these cases a man may either pro- 
ceed civilly or criminally, and the 
former rt'oiedy is by writ of forcible 
entry, but the plaintifi' can never 
recover in this action unless he main- 
tain his writ that defendant expulit 
et disseisit earn. Ibid. 

3. Upon an inquisition taken upon 
view by one justice and restitution 
awarded, the justice is bound to 
accept a traverse tendered of not 
guilty to the inquisition. 

R. V. Bengoygh, 3 Salk. 1 69. 

4. An indictment for a forcible entry 
may be maintained at common law 
though the statute gives other reme- 
dies to the party grieved, provided 
that the indictment charge the de- 
fendant with having used such force 
as constitutes a breach of the peace. 

R. V. JFiison et al. 8 T. R. 357. 

5. If such indictment charge the de- 
fendants with having unlawfully and 
with a strong hand entered the pro- 
secutor^s mill and expelled him from 
the possession, it is good. 

8 T. R. 357. 

II. Restitutionm 
1. ff an inquisition of forcible entry^ 
comes into the King's Bench by 
certiorari^ there can be no restitu- 
tion if ihe defendant either traverses 
the force or pleads three years quiet 
possession before the force. 
R. V. Harris, l Ld; Raym* 440* 
I Salk. 260. 
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^. Where restitution is not ordered 
till three years after the inquisition, 
it is bad. 

JR. V. Harris^ 3 Salk. 3 13. 

3. If possession under a writofresti* 
tution on an inqnisition for a forcible 
entry is avoided immediately after 
execution by a fresh force, the party 
shall have a second writ of restitution 
without a new inquisition. 

R, V. Harris, 1 Ld. Rayni. 4^9. 
But the second writ must be applied 
for within a reasonable time. 

Ibid. 

4. Where an inquisition for a forcible 
entry is quashed after restitution 
grafted, if the restitution was first, 
it is discretionary in the Court to 
award re-restitution, but if tortious, 
it is matter of right. Ibid, 

S» If the defendant pleads three years 
possession in stay of restitution upon 
an inquisition of forcible entry, and 
upon traverse it is found against 
him, he must pay costs. 

R. V. Gqodenovgkf Ld. Raym. 
1036. 
A» A conviction for a forcible entry 
being quashed for the objection of 
messuagium site tenementum the 
court ordered restitution, although 
there was an affidavit that the party's 
title was expired since the conviction, 
and said they had no discretionary 
power. 
R, V. Jonesy Stra. 474. 
7* Restitution denied upon quashing 
inquisition of forcible entry, a lease 
for years standing out. 

JR. V. Joslin et ah 2 Salk, 587. 
t. Traverse to inquisition of fbrcible 
entry is a supertedeas to restitution. 
Q. V. Winter y 9 Salk. 58«. 
9* After a certiorari to remove an in- 
quisition of forcible detainer, the 
justices cannot award restitution. 
Sr. G. KneUer'9 ease, 1 Salk. 151. 

III. Indictment y Evidencf^ and 
Judgment, 
I . An inquisition for a forcjble entry 
stating only in messuagium existens, a 
school house ad tunc existen tenement 
ium deJ.S, intraverunt, and the said 
J.S. disseisii expuUum it ejectum 
fxtnUenuerMni quashed, there being 



no positive charge of ditseisinf for it 
is only put adjectively, and an ex- 
pulsion is not laid or that J. S. dis" 
seisiti &c. which is a eooclulion 
without sufficient premises. 

R. v. Dormy for Domy)^ 1 Ld. 
Raym. 6 10. 1 Salk. s6o. 
8. Indictment that W. R. being seised 
and possessed, <cc. defendant en- 
tered, adjudged ill for the uncer- 
tainty. 
3 Salk. 170. 

3. So where the indictment was that 
W.R.. entered and disseised him, for 
though a disseisin may imply a 
freehold, yet it ought to be ex- 
pressed. Ibid. 

4. Indictment reciting the statute 8 
Hen 6. >to be, if any one be ex- 
pelled vel disseised adjudged ill for 
the statute is si aHquis expuisus et 
disseisitus\nlhe copulative and not 
in the disjunctive. 

5. So the person must be both expelled 
and disseised* Ibid» 

6. Indictment for forcible entry 
quashed for not stating that the 
party was seised or dissehed or what 
estate he had in the tenement, for if 
he had only a term for years then 
the entry must be laid inio the /ree- 
hold of A, in the possession of W, R» 
and the restitution must be accord- 
ingly. The word seisin is a term of 
art in this case, it. being upon the 
statute of Henry 6. 

R. V. Grifith et al. 3 Salk. 169. 

7. An indictment against sixteen per- 
sons for a forcible entry was quashed 
upon motion because it did not 
appear on the face of the indictment 
to be an i ndictable offence, for though 
laid witl^ force and arms, yet that 
applied oiily to the entry and not 
to the expelling and keeping out, 
besides it wqs only for unlawfully 
and unjustly entering a close^ and 
the counsel saidf there ought to be 
such ail actual force as implies a 
breach of the peace. 

R. V. Blake et al. Burr. Rep. 
1732. 

8. And the number of the defendants 
made no difference, for neither an 
unlawful assembly or any thing of 
the kind was charged* . Ibid* 
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IV, Inqnintion^ (form of). 
It muni appetir upon the fare of an 
inquinitioii fur fumble detainer that 
the jury who took it were of the 
neigh buurhood of the place where 
the detainer wat», or at leaat uf 
the county, and ^tohi aiid legaies 
homines. 

JR. V. Crofts, Ld. Raym. 926. 

V. Matters of Practice. 
1. The defendant haviii*^ been con- 
victed upon view by the Lord Mayor 
of Loudon for a forcible detainer of 
the per»oa of the plaintif}, and com • 
niitted by the mayor till he paid a 
fine of £100 set upon hiio, the 
Court of King's Bench refused to 
bail him. 

R. V. Layton^ I Salk. 352. 
t. The Court of Kin|>;*ii Bench dis- 
charged a defendant out of cu<$tody 
by habeas who bad been committed 
upon a conviction for a forcible 
entry upon view, for which no fine 
had been set^ 

R. V. Elweiiy (Bart.) Stra.794. 

Ld.Raym. 1514. 

3. The Court of King's Bench cannot 
upon the removal of such conviction 
by certiorari set the fine^ for they 
cannot execute the judgment of an 
inferior court. ibid. 

4. The Court of Kind's Bench will 
not on motion hold plea of a forcible 
entry of the King's Bench Prison 
and turning out the gaoler, 

Sfi//on'jca«tf, Ld. Raym. 1005. 

5. Upon a conviction of forcible entry 
if a fine beset, the conviction can- 
not be quashed upon motion, but* 
the defendant must bring bis writ of 
error; but if no fine be set then it 
may be quashed upon motion. 

R» V. Layton^ 2 Salk. 450. 



FORGERY. 

L BySiatnU. 
II. At Common Law, 
III. Indictment f Evidence^ Venue and 
TriaL 

L By Statute. 

1. A receipt indorsed on a bill of ex- 
change iu a fictitious name u a 
forgery, although it does uot purport 
to be the name of any particular 
person. 

R. V. Taylor t Leach, 957* 

2. It is DO answer to a charge of for- 
gery to say that there was no special 
intent to defraud any particular pir^ 
san^ becau)»e a general intent to de« 
fraud is sufficient to constitute the 
offence. * 

Tatlock v. HarriSf Leach, 257 "• 
See 3 T. R. 174. 

3. An entry of the receipt of money or 
notes made by a cat»hier of the Bank 
of Englaikd in the. bank book of a 
creditor, is an accountable receipt for 
any note for the payment of money 
within 7 O. 2. c. 22. and altering the 
principal sum by prefixing a tignre 
to increase its numeration, is forgery. 

R. V. Harrison^ Leach, 215. 
It seems that this statute did not 
prior to 18 G. 3. c. 18. extend to 
cases where this otfence was com- 
mitted with intent to defraud a 
corporation. Ibid. 

4. To forge the form of a scrip receipt 
purporting to be that of one of the 
cashiers of the bank, in which the 
name of such cashier was not in any 
part inserted, but the place wherein 
such name ought to be itiserted 
being left wholly blank and unfilled, 
cannot be laid as being a forgery of 
a receipt for money. 

R. y. Lyoit, Leach, 681. 

5. An indictment .for forgery quod 
dam scriptum obligatorium of J. S. 
held good, for 5 Eliz. c. 14. men- 
tions false deeds as well as false 
writings. 

R. V, King. 1 Salk. 342. 

6. A forged draft on a banker is an 
order for. the payment of money* 
within 7 G. 2. c. 22. althoug^h no 
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■ person of the name forged ever kept 
trash there. 

R. V, LocArel/, Leach, 11]. See 
Mitchell's case^ Foat. 1 19. 

7* The names of the holders of a navy 
bill signed on a proper receipt paper 
and affixed to a nayy bill, does not 
on the face of it purport to be a re- 
ceipt for money, within the statutes 
2 G* 2.e. 23. and c. 25. but as the 
money is paid on such signature, 
•and it was always considered as a 
receipt at the Navy Office, it may 
by proper averment in the indict- 
ment be brouglit within the protec- 
tion of those statutes as a receipt /or 
money, 

R, V. Hunter t Leach, 71 L 
8. It is not enough jn such indict- 
ments to call such names a receipt^ 
it should have averred that the 
names "W.T. and W. N." written 
on the said paper imputed and si<j;- 
^ ni6ed that the said W. T. and W. 
N. had received the sum of 25/. 
mentioned in the said paper writing. 

Ibid. 
O* The defendant being convicted on 
5 Eliz. c. 14. upon an. indictment, 
stating that G. and his wife were 
seized in fee of certain messuages 
lands and tenements called Jawick,in 
the parish of Clactou in Essex, and 
that defendant intending to molest 
them and their' interest in the pre- 
mises, forged a lease and release as 
from ,G. Sf ux, whereby they are sup- 
posed for a valuable consideration 
to convey to him *' all that park 
called Jawick, in the parish of 
Clacton in Essex, coutaiuing eight 
uteres in circumference, with all the 
deer, wood, &c. thereto belonging," 
moved in arrest of judgment that the 
premises supposed to he conveyed 
were so materially different from 
those which were really the estate of 
O. Sf fix. that it was impossible this 
conveyance could ever molest or 
disturb them. ' But per Ci/r. it is 
not necessary that there should be u 
charge or a possibility of a chai ^i^e, 
it is suffieient-that it be done with 
that iptent, and the Jury have found 
thatit was done with intent to molest 



G. and his wife in the possession of 
their land. 

R. v. Japhet Crooke^ Stra. 901. 

10. If a person authorise another to 
sign a note in his name,- dated at a 
particular place and made payable 
at a banker's, and the person in 
whose name it is drawn represents it 
to be the name of another person 
with intent to defraud, and no such 
person as the note and the repre- 
sentation imfx>rt exists, this is for- 
gery ; tor it is the/n/jre making of mi 
instrument in the name of a never 
existing person. 

R. V. Parkes and Brown^ Leach, 

899. 

11 . To forge an instrument purporting 

to be the Iwtt wiil of another is a 
capital offence, within 7 G. 2. c. 22. 
although the supposed testator be 
living. 

jR. v. Sterling, Leach, 117- R» v. 
Cogan^ Leach, 503. Same 
point. 

12. A forgery with intent to defraud 
,A. B. C. D. &e. th« stewards of the 
feast of the sons of the clergy, is 
within the statute which makes for- 

' &^^y ^'apital. 

R\ V. Jornes and Palmer^ Leach, 
405. 

13. To indorse a Vill in vl /ictitious 
name is forgery, although the ficti- 
tious signature was not necessary to 
the prisoner's obtaining the money, 
and his writins: a false name was 
|>i'obably only done to conceal 
the hands through which the bill 
had passed, it appearing that the bill 
had been recently before stolen or 
lost out of a gi!fntleman*s pocket. 

R. V. Tvft, Leech, 2^7. See R. 
V. Taylor^ Leach, 257, S. P. 

14. In the counterfeiting of u seaman's 
will, the offence of forgery is cotn- 
plele, iilthouj^h the offender write 
over the mark of the supposed tes-* 
tutor a wrong christian name, differ- 
inu^ from the christian name at the 
commencement of the will, which 
was the rit^ht one. 

R, V. Fitzgerald and Lee, 
Leach, 24. 

15. A writing across the^'/ade of i^ 
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bank note, iDtrodaced by the baok 
ia the room of writiDn; on the bttck| 
having always been accepted and 
taken to be an iWorjemealt it within 
8&9 W,3.c. 20, a. 36. 

R* V. Biggf Stra. 18. cited in 
Leach, §89* 

l6* It it an offence within the statute 
31 G. 9. c* 83. to forge and counter- 
feit and cauie and procure to be 
forged and counterfeited* a promis- 
inittory note for the payocient of 
monty^ with intent to defraud the 
Governor and Company of the Bank 
. of Knglandy although tlie word 
pouwds it omitted in the body of the 
foi:ged note, and there is no wuier^ 
m^irk thei4in, 
. R. V. Eiiioi^ 1 Leach, C. L.9I0. 

17« In an indictment for feloniously 
disposing and putting away counter- 
feit bank notes, it is not necessary 
to aver io whom the note was so dis- 
. posed of* 

The intent to defraud the bank con- 
stitutes the offence, and it is not 
done away by the circumstance that 
the notes were furnished by the pri- 

. soner in consequence of an applica- 
tion made by sn agent employed 
thereto by the bank, and that they 
were delivered to him as forged notes 
for the purpose of being disposed of 
: by that agent. 

R. V. Holden ^ a/. 3 W. P. T. 334. 

18* It seems that a person who has for 
many years been known by a name 
which ha avers was not his own, and 
who afterwards assumes what he 
states to be his real name, and in 
that name gives a promissory note, 
is not thereby guilty of forgery, 
though the note was given by httn 
to ai) accomplice for the purposes of 
fraud. 

if. V. AickhSt Leech, 49^2* 

19' If a person alter his own surname 
indorsed on a bill of exchange, to a 
surname beginning with the same 
initial, it is forgery, .although there 
is no known person io eziBteoce an- 
swering to the forged name. 
R*r. Bollandy Leach, 92. 

SO. Where a forged bill of exchange 
isof aucb nature that ifreal it would 



not bare been valid or negotiaMer 
the forging of it is not a capital 
offence, under the statute 9 Geo. 8. 
c. 95. and 7 Creo. 2. c. 23. 
R. V. MoffaiU Leach, 483. 

81. It seems that the words <* received 
the above contents'* inserted below 
a number of confused memoranda is 
not a receipt or aequitiance for 
mone^t within the stat. 9 Geo. t. 
c. 25. it being impossible to collect 
with any certainty whether the word 
received referred to the item of costs, 
or to any of the immaterial items 
of which the note was formed. 
jK. v. Rmsseil, Leach, 11. 

22. If A. pretending to be the executrix 
of C. receive money from B« on ac- 
count of her supposed testator, and 
give a promissory note for it in a 
forged name as such executrix, this 
is a forgery within 2 G. tf. c. 15. s. I. 
for the instrument is in this esse 
false tn itself. 

Ru V. Dttiin, Leach, 68. 

23* To make a mark to. a promissory 
note in the name of another person, 
with intent to defraud the person 
whose name is assumed, is forgery. 

Jbid. 

24. Forging an office copy of the Ac- 
countant General's certiOcate if 
within the statute 12 G. I.e. 32. 
R. V. GibMOHf Leach, 72. 

25« Forging an order for the re*delivery 
of plate, delivered by a silversmith 
to the Goldsmith's Company for the 
purpose of being marked, pursuant 
to the directions of IS G. 3. c. 26. is 
a capital offence within the statute 12 
G. 2. c. «6. 

R. v. JoneSt Leach, 63. 

26. The counterfeit making of any 
part of a genuine note, which may 
give it a greater currency, is forgery. 

27. Therefore, if a note be made pay- 
able at a country banker's or at his 
banker's in London^ who fails, it is 
forgery to alter the name of that 
London banker to the name of ano- 
ther London banker, with whom the 
maker makes his other notes paya- 
ble after the failure of the first. 

R. V. Treble^ 3 W. P. T. 328. 

28. A forged order for the . delivery of 
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|;oocls 18 not withia 7 G, 2. unless it 
de directed to -the person who oums 
-the goods: and in an indiotmeot for 
this offence it must appear that the 
person whose name is charged to be 
foreed had an authority to make 
auch an order as the forged order 
purports to be. 

R. V. Clinchf Leach, 6ll. 

^9. A forged order on a tradesman in 
the name of a customer, requesting 
that the goods mentioned in it may 
be delivered to the hearer, is not 
within 7 G. 2. if the customer had 
DO interest in the goods mentioned. 
i?.v. ^/y/am^f, Leach, 134* See 
R.\. MitchelK Fost. 119, 

30. Upon the authority of Mary 
Mitchetfs casey a note " please to 
send ]0/. by the bearer, as I am 
so ill that 1 cannot wait on you,*' 
was ruled not to be within 7 G. % 
c. i22. for this appears to be a mere 
letter rather requesting the loan of 
money than ordering the payment 
of it. 
R. V. Elior^ Leach, 363. 

3L The Judges were divided in opi- 
nion upon the question whether to 
forge a Scotch bank note was an 
offence within 9 G. 2. c, 35. and if 
so whether the uttering of it in Eng- 
land was felony. 

R. V. Dickf Leach, 79* 
32. If a person engraves a counterfeit 
medicine stamp similar in some 
Varts, dissimilar in others, to the 
legal stamp, and cutting out the dis- 
similar parts, utters the similar parts 
as genuine, concealing the space 
where the dissimilar part is cut out 
with wax, the offence is completed. 

R. V. Collicot, 4 W. P. T. 300. 

JL At Common Law. 

I. To forge a receipt for goods which 
the defendant is bound to deliver is 
punishable as a forgery at common 
law, and if the information charge 
that he existens onerabiiis to deliver 
&c.did with intent to defraud forge 
an indorsement &c. it is sufficient, 
for it is not necessary to shew an ac- 



tual prejudice, a probability is 
enough if the forgery had stood. 
R. v. Ward, 9 Stra. 747. 

2 Lord Raym. U6l. 

2. The offence of forgery is complete 
though the instrument was never 
published. 

R. V. Ward, Lord Raym. 1 469. 

3. An indictment for forgery at com- 
mon law is good, although it is not 
shewn that the party was prejudiced, 
therefore where the indictment was 
for forgery of a surrender of the 
lands of J. S. and it was not shewn 
in the indictment that J. S. had any 
lands, yet per Itolt it is good. 

R. V. Qoaie, 1 Lord Raym. 737. 

4. An indictment for forgery is good 
and not repugnant, although it state 
that the party /o/stf/y forged a /abt 
writing. Ibid. 

5. The sessions have no jurisdiction 
over the offence of forgery at com« 
mon law, nor can they take cognii« 
zauce of it. as a cheat. 

R. V. Micah Gibbs, 1 £. R. 173. 

6. Therefore they cannot hold cogni- 
zance of an indictment charging that 
the defendant being a person assessed 
to certain duties granted upon in- 
come, by certain commissioners, and 
under pretence of being aggrieved, 
having appealed to certain other 
'commissioners, and contriving and 
intending to deceive the said last- 
mentioned commissioners, and to in- 
duce them to believe that the parti- 
culars of his income delivered in, 
and the deductions chiimed by him 
to be allowed^ bad been inquired 
into, examined, and approved by one 
Richard Else,' then being clerk to 
the first-mentioned commissioners, 
and with* fraudulent intent to give 
effect to his appeal, and to evade the 
duty at the bottom of a paper pur- 
porting to be a schedule of the de- 
fendant's income, did forge &c. the 
letters JR. E, purporting to be the 
initials of the said clerk, and did 
exhibitto the Commissioners of Ap- 
peal the said paper &c« against the 
peace, &c. Ibid. 
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HI. Indkimeni^ Evidence^ Vetwet 
and Trial, 

J. In an indictment for forgery a de- 
scription to a common intent of the 
penK»n*6 intended to be defrauded is 
sufficient; as where the forgery was 
laid to be of an order for payment 
of money, purporting to be an order 
under the hand of //• H. A. and di- 
rected to Messrs. Drummond and 
Company t C ha ring Cross, with in- 
tent to defraud Robert Drummond, 
Henry Drummond, George Drum- 
mond, and Andrew Berkley Drum- 
mond, by the name of Mr, Drum- 
mond, Charing Cross, it is sufficient, 
for the chief consideration is the 
import and operation of the words. 
R. V. Lovefl^ Leach, 38^. 

^. The general rule of law on this sub- 

- jectis, that every averment neces- 
sary in an indictment must be stated 
with such a degree of certainty as 
will enable the party to learn the ge- 
neral nature of the crime he is ac- 
cused of, and who are the accusers 
against whom he is to defend him- 
self; and it is not necessary to de- 
scribe the party meant to be defraud- 
ed with more particularity, for if any 
person can be intended from the 

^ words, who that person rs and whe- 
ther he was the meditated obje«t of 
the fraud, are matters for the c-^n- 
sideration of t()e jury. Ibid, 

3. An indictment for forging a bill of 
exchange, purporting to be directed 
to George Lord Kinnaird, William 
Moreland, and Thomas Hammers- 
ley, by the names and description of 
Messrs. Kansom, Moreland, and 
Hammersley, ** the lewar of which is 
as follows, viz. Messrs. Moreland, 
Kaut>om and Co,*' &c. is bad, for 
the purport and the tenor are re- 
pnsrnant. 

R, V. Gikhristy Leach, 753. 
1 K. K. I80w. East, 982. 

4. An indictment for forcing a scrip 
receipt, signed " C. Olier," stating 
•* with the name C. Olier thereunto 
subscrilied,*pwrpor/twg to have been 
signed by one Christopher Olier, 
and to be a receipt of the said Chris- 
topher Olier," IS bad, for •* C. Olier" 
iloes not upon tlie face of it purport 



to be Christopher Olier ^ but ao io' 
dictment stating the /enor only^with-* 
out any purporting^ is good. 

li, V. Reeves f Leach, 933. 

East, 984. 
4. In the above case Mr. Oiler wat 
not allowed to prove that the name 
•• C. Olier" to the scrip was. not hi* 
hand writing. 

Leach, 938; 

6. If upon an indictment on 36 G. 3, 
c. 74. fur forging and uttering a 
scrip receipt, it should appear that 
the receipt was forged prior to the 
passing of that act, yet W after ihat 
time it was uttered and published 
as true, knowiog it to be faUe, the 
offence of uttering is completed. 

R, V. Reeves^ Leach, 942. 

7. In every indictment for forgery,* 
the tenor of the instrument charged 
to be forged must be set out, thut 
the Court may see that it is the in- 
strument which it purports by its 
tenor to be, and that it is one of tho^e 
instruments the falsely making or 
knowingly uttering of which comes 
within the statutes. 

J?. V. Lyon, Leach, 681. R, Vi 
Marsh, East. P. C. 975. 1 
E. R. 1 80 fi. 

8. But upon an indictment for pub- 
lishing a forged receipt for moneys 
with the panie Stephen Withers &c. 
for the sum of 1/. As, it was held in- 
sufficient only to set forth the receipt 
itself^ without setting forth the ac- 
count to which such receipt referred, 
and at the foot of which it was sub- 
scribed, that account being only evi- 
dence to make out the charge. 

R. V. Testrick, East. P. C. 977. 

I E. R. 181 77. 
9- An indictment for forging a \M of 
exchange, stating that it purported 
to be directed to John King, by the 
name and description i)\' John llingf 
is bad and repugnant. 

R, V. Readings Leach, 6712. 

I E. R. 180 fi. • 
10. So where the indictment charged 
that the bill pwrpor/^rf to be di- 
rected to Richard Down, Henry 
Thornton, John F/eer, and John 
Cornwall, jun. by the names and de- 
scription of Messrs. Down, Thorn* 
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Ibki and Co. it wits holdeh bad od 

th« authority of the preceding cases. 

i2. V. Eif^a//, Soutbamptoa Spring 

Assizes, J79B, Cor, Tkompson^ 

B. 1 E. R. 180 n. East. P. C. 

984. . 

11. Ii\an indictaient for forging a bill 
of exchange, a variance of ** reicvd*' 
instead o^ •' received" is not fatal, 
for considering; it as an abbreviation 
yet if it meant only the same word as 
that word in the indictment, it would 
not vitiate, for then it could only 
mean the same thing, and there was 
not a possibility of mistaking it for 
any other word. 

jR. v. Hart 9 Leach, 172. 

12. The words in an indictment for 
forgery " as follows, that is to say*' 
do not bind the party to an exact 
recital. 

Ibid, and R. v. May, I Dougl. 

193. ; . . 

13. Neither in an indictment for per- 
jury do the words " in manner and 
form following, that is to say" bind 
the party to recite the instrument 
verbatim, for nothing more was re- 
quisite than a substantial recital ; 
and therefore wherii upon an indict- 
ment against the defendant for per- 
jury in his evidence as the prosecu- 
tor of an indictment a'orainst A. for 
an assault, the indictment for the 
assault charged that the prosecutor 
had received an injury, '* whereby 
his life' was greatly despaired of;" 
the indictment for the perjury intro- 
duced the indictments for the as- 
i^aults in these words, ^* which in- 
dictment was presented in manner 
and form following, that is to say," 
and then set forth the indictment at 
length; but in reciting the perjury 
above mentioned the v^ord "^ de* 
spaired" was omitted. BuUer, J. 
held that the variance was only 
master of foriii, and did not vitiate 
the indictment. 

jR. v. Mat/, Leach, 227. 
i 4. The word tenor has so strict and 
technical a meaning as to make a 
. literal recital necessary. 

Leach, 228. 
I5. In au indictment for forging a 
Receipt, *^ as follows, that is to say," 



is a sufficient averaoent that the 
tenor of the recital is set out, and it 
is altogether aa certain as if it had 
been said ** in the words and figures 
following, that is to say." 

jR- V. Powell 9 Leach, 90. 

Bl. Rep. 787. 
l6. In an indictment for forgery it. is 
sufficient to aver a general iotentioti 
to defraud a certain person, without 
setting out the pai*ticular mode by 
which the fraud was intended to be 
effected, Avhich may be made out by 
facts in evidence at the trial. 

Leach, 90. 
17- An indictment for forging a cer* 
tain paper writing, purporting to be 
the last will and testament of "such 
a person, is good., 

R. v. Birch Sf Martin^ Leach, 92. 

Bl. Rep. 790. East. P. C. 

980. ' 

18. An indictment for forging a trans- 

fer of stock is good, althoug«i the 

stock had never been accepted by 

the person in whose name it stood; 

and although the transfer was not 

witnessed according to the rules and 

directions of the Bank. ' 

R. v. Gade, Leach, 847. 
19* Where in an indictment for forg- 
ing a will, the will set out in the in- 
dictment began ** I James Gib- 
son," &c. and the will produced in 
evidence began ** James Gibson,'* 
this Variance in the pronoun was 
held to be fatal. 

R. V. Cogan, Leach, 503. 

20. An indictment for forging a deed 
of assign meut of a lease, with the 
mark of J. S. need not set out the 
mark* 

R.V.Smith, 1 Salk. 342. 

21. indictment for that defendant 
fabricatit sey, fahricari causavit a 

bill of lading, held bud upon de- 
murrer, for an indictment ought to 
be positive and certain, and is not 
given in this disjunctive. 

jR. v. Stacker, I Salk. 342, 372. 

22. In an indictment against a prisoner 
for forgery, the words fab%icapit et 

.contrajecit are supported by evidence 
of erasing and altering the note by 
the prisoner ; for it wiis a plain for- 
gery if nut a counterfeit, and the 
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word fabtieatit wnuld dteilote as 
oiuch* 

R. V. Daitson^ Stra, 19. 

83. Uttering a forged order for the 
payment of money under fifaise re* 
presentaiicn^ \% evidence of the- know- 
ledge of the for^rry, 
•R, V. Shephardf Leach, 265. 

$4. If a man produce the real signa- 
ture (>f a persion existintr, pnrpoi^tin^ 
to be the indorsement of such per- 
son ona hillofexchansre, and falt^elv 
declare that he is the identical per- 
son whose indorsement it purports to 
be, this is not a forg^ery, for* there 
must heB'Jklse'maMng to constitute 
that offence. 

jf?. V. Hfrey, Lettish, 263» 

95. But in this case the prisoner was 
afterwards convicted with others 
of a conspiracy. Ibid* 

26. All the Judo;es held, that upon 
an indictment for forgin|r a b'rilof 
^chanjs^, it ne^d not be stamped 
in order to be given in evidence, 
nbtwithstanding 23 G^o. 3. c. 49. 
which is only a revenue law, and 
not purporting to alter the crime 

, of forgery » could not affect that 
question. 

Leach, 292. cited 2 T. R. 6o6. 

67« Upon an indictment for disposing 
' of and putting away a forged bank 
note, knowing it to be forged, the 
prosecutor may give evidence of other 
forged nbtes having been uttered by 
the prisoner, in order to prove his 
knowledge of the forgerj% 

R. v. TFf/lie, N.^ R. 92. S. P. 
R, v, 'taiiersallf Lancaster As- 
sizes, 1801. Cor. Chambre, J. 
cited N. R. 93 n. * 

28.' Upon an indictment for forging a 
wiU relating to personal .estate, al- 
though a forgery was proved, yet the 
defendants producing a probate, 
that was held conclusive evidence 
in support of the will. 

jR. V. Vincent Sf aL Stra. 480. 

29* An attorney is not bound to obey 
a subp, due, tec. to produce papers 
^entrusted to him by his client in 
confidence as vouchers, in order to 
give a persen-an opportunity of in- 



dicting his cli^nt'forforgidg these 
papers. 

/?. v. JDiron, BinT.*^Bep. t687. 

30. The Court of King's Bench will 
not try an indictment fbr foi'gery «f 
a will pending a suit conceruiagit 
in the'spiritual court. 

R. V. Rhodei, Stra. 703. 

31. A forged billwas fonnd upon the 
prisoner, who then resided in Wilt* 
shire, and had resided there a year 
under' a false name, but which bill 
bore date at a time f^lwn he resided 
in Somersetshire, in the neighbour* 
hood of the person whose signature 
was forged, and more than two years 
previoor to the bill being found 
upon him. On an indictment agairtst 
him for forgery of the note in Wilts, 
this was held not to be stifficieDt 
evideitce of the offence having beea 
committed in the tatter ctjunty, 

R. v. Crocker, 2 W.'R. 87* 



GAMING. 

A defendant being convicted on an 
infortnaticin on the gannng actj 
which says that he shall forfeit five 
times the value upon coovictioo* 
^he Court would not set a fine upon 
the defendant though h^ refused to 
speak with the prosecutor, add said 
♦• all the judgment w,e can give is 
quod convictus est^ and a new action 
must be brought up6n that judg- 
ment for the^forfeitiire," and the de- 
fendant was discharged without any 
fine or costs. 
R. V. LircA:wp,*Stra. 1048* 



HABEAS CORPUS. 

I. If it appear that an act of high 
treason be committed in' Su trey, the 
Court of King's Bench will not 
under the habeas corpus act bail 
the party charged , for th e praycf 
should be entered where the party 
ought to be tried, which in this case 
was at the assizes in Surrey. 
jR. v. Leason 4* Edwards^ 1 Lord 
Raym. 6l. 



kABEAS CORPUS. 



^i 



t. Foir tiie ti.ing*8 Beach cs^nnot ori* 
gioally hold pleas of felony oritiiDg 
out of Middlesex. Ibid. 

^» The defendant in the long vacatk>n 
waa eommitted for high treason^ and 
lay till the tir$tday of Michaelmas 
teru), and was then brought up and 
charged with an indictment, and re*" 
coaiiaitted by rule of Court, and 
the first week in Hilary term applied 
to enter his prayer on the habeas 
corpus act, as standing Upon the 
same terms with one originally com* 

. mitted since Michaelmas term, and 
upon the ground that a commitment 
by rule of court was the same as 

. upon a warMnt ; bat the C6urt re- 
fused under these circumstilnces to 
grant th^ defendant's prayer* 
R. V, jUouardy Strav 142. 

4« So where a person com-mitted for 
treason done in Scotland applied to 
«Qter hid prayer on the act, which 
the Court refused^ saying thdt that 
prayer wad only to be trieil, ^nd tbey 
could not tiry a treason done in 
Scotlaiulf nor would the Court ent^r 
his prayer and bail him at the end 
of the. term, in case he was not before 
that tinie sent to Scotland. 
R, y, Mackiulosht Stra. 308. 

5. The Court will grant »n hsibeas 
corpus to bring up a person stated 
to be colnfi ned and i 1 1 used^on the pro- 
duction of a letter from the party. 

Archier*s casCf 1 Ld; Raym* 673. 

6. The Couirt will not grant an habeas 
corpus to bring up alien' enemies 
prisoners of war, howeVer deceived 
by promises of being paid wages^ 
and exchanged b^ a cartel. 

Case of three Spanish SaitorSf Bl. 

Rep. 13^4. 

*/. The Court granted an habeas cor piis 

to bring up an infant under twenty- 

oue, who had eloped from her father 

and IWed with her aunt, and was 

suspected to be going to Scotland, 

with the privity of her Aunt, to 

marry; and the aunt keeping the 

' girl from her father by force. 

M. r.Wu¥d, Bl. Rep. 386. 
6» An habeas corpus tfd respond, does 
not lie to the county palatine of 
'£heflter. 

Anon* I Salk* 364* 



9. A person cdnmitted for treason in 
Scotland is not within the habeas! 
corpus (let. 

JR. V. Ma'^kintoShj 1 Stra. 308. 
10. . An information qui tami on statute 
8 Geo. 1. c. 7. for a fraud in weigh- 
ing and packing butter, exhibited 
(by virtue of the said stat.) in the 
Sheriff's Court at York, may be re- 
moved into B. R* by habeas corpus 
cum causd. 

Hartley qui hm v. Hooker^ 

Cowp. 5$3« 
11. The Court was moved to graut ari 
habeas corpus ad test, to remove T« 
Hay don iil execution for perjury to 
the assites, upon the aftdavit of his 
being a material witness fdr one 
Burbage : and tbohgh in general sucH 
an habeas will lie to remove a per- 
son in execution to be » witness^ yet 
in this instance it appearing that 
Burbage was indicted for perjury, 
in swearing the tieryoalA upon which 
Hay don was convicted, and for 
which he waa then under imprison- 
ment, the Court refused the motion. 

R, V. Burbage f Burr. Rep. 1440. 

1^2. A peer must yield obedience to a 

writ of habeas corpus, and if he do 

not^ an attachment will issue against 

him for the contempt. 

J?. V. Ferrers, (E*) Burr. Rep." 
631. 
And a resolution to this effect is <en<* 
tered on the Lords* Journals^ 7th 
Feb. 1757. 
J3. The Coutt of King's Bench 
granted an habe^ corpus to bring 
up the body of a wife confined by 
her husband on pretence of lunaey, 
on the production of a physiician's 
affidavit that he had seen and con- 
versed with the woman, and that he 
saw ilo sort of reason to suspect that 
slie was or had been disordered in 
her mind. 

iJl V. Turlington^ Burr. Rep* i 1 1 5L 
14. An alias habeas corpus granted to 
the Stannary Court for an insufficient 
return. 

Anon. 1 Sa1k.350. 
154 And the Court said, that if another 
insufficient return was made, they 
would grant an attachmeat. 

Anon, i Sal k.' 350. 
f a 



«8 HABEAS CORPUS* 

16. For an insufficient return the war^ 
den of the Stuiinttries may be 
amerced, and the coroners may 
offer it, ' ' IbuL 

%y. upon an habeas corpus brought, 
although the commitment appears 
to be informal, yet if upon reading 
affidavits the defendant appers to 
have been guilty of acts of public 
imrooralitv. the Court will not dis- 
charge without bail given. 

R, V. Si/mand$, I Ld. Raym. 699. 

18. The Court will deliver an infant 
nine years of age brought up by 

' habeas into the possession of her 
guardian, so young a child not 
having any judgment of her ownk 
. if. V. Johnson, Stra. 679. 

19. Where it appears that a party in 
whose behalf an application for an 
habeas has been granted is insane, 
and properly in custody as a lunatic, 
the Court will dispense with the 
body being bfouf^ht up; and in this 
case it being shewn that a commis- 
sion of lunacy would be shortly 
issued against the lunatic, the Court 
enlarged the return day of the ha* 
beas, in order to give time for the 
commission to issue. 

jR. V. Clarke^ Burr. Rep. 1362. 

SO. Upon a party's being brought up 
by habeas, the court will not order 
her to go with a person pretending 
but who she denies to be her hus- 
band, but will only see that she is 
under no illegal restraint, and de-» 
clare to her she is at liberty to go 
where she pleases. 

jR/v. Clarkson Sf aL Stra. 44 4« 

21. In the above case, lest the habeas 
shoald be made ut«e of by the person 
pretending to be the husband as a 
means to get the lady abroad and 
seize her, the Court ordered their 
tipstaff to' wait upon her to her 
guardian's. Ibid, 

fi2. A writ, of habeas corpus directed 
, to the sheViff or gaoler in the dis- 
junctive, is bad. 

jR. V. Fowler, J Ld. Raym. 58j5. 
] Sal k. 350. " 

23, And upon such a writ the gaoler 
shoulcl return the original writ, and 
not the warraut made thereon by j 
the sheriff. Ibid. 
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^4. Although a return to an habeas 
corpus be not so good as it might 
be, yet if sufficient appears upon it 
to justify retaining a prisoner in cus* 
tody the Court will remand him. 
/?. V. Bethelh I Ld- Raym, 47* 

1 Salk. 348. 

25. The return to an ht^beas may be 
6 led, because the tery record below 
is out returned and therefore will 
not be thereby 6 led. 

Fazarcharly v. Baldo, 1 Salk. 351* 

26. The record itself is not removed 
by an habeas but remains below, 
but the habeas suspends the power , 
of the court below so that if they pro- 
ceed pending the writ, the proceed- 
ing will be coram nonjudice. 

Ibid. 
2% The Court oipon affidavit laid 
before them suggesting probable 
cause to believe that a hel pleas and 
ignorant foreigner was brought into 
this country and exhibited for 
money against her cousent by those 
in whose keeping she was, granted 
a rule upon her keeper to shew cause 
why a writ of habeas corpus should 
not issue to bring her before the 
Court, and directed an e^cainiuatioi) 
to be taken of her in the mean 
time before the coroner and attorney 
of the Court, in the presence of pro- 
per persons deputed by the party 
applying for the writ, and by those 
against whom it was prayed. 
Case of the Hottentot Venus^ 

13 B. R. 195- 
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L What shall be deemed u CommoH 

Highway* 
1 1, Who are bound to repair. 

III. Certiorari* 

IV, Points in particular Statutes 

relating to Highways. 
V. Indictment, Pleas, Evidence^ 
Trial, and Judgment. 

» 

I. What shall be deemed a Commotk^ 

Highway* 

1. A way leading to any market towm 

and communicating with any gff«a& 

road is an highway, but if it leadt 
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only to a church or to a house or 
village or to some particular close, 
it is a private way. 
3 Salk. 393. 

2. A navigable river is the king's high- 
way for the use of himself and^ his 
subjects. Anon, Lo/t. 556. 

3. Upon an information for stopping 
up a common foot-way, prosecutor 
proved that it had been a common 
passage under defendant's house as 
far imck as any witnesses could re- 
member; but tlie defendant pro- 
ducing a lease made for 56 years of 
this way, to the intent it might be a 
passage during the term which ex- 
pired in 17iS, the Ch. J. held de- 
fendant not guilty, and as to the 
leaving it open since he said that 
would not be long enough to amount 
to a gift of it to the public. 

R. V. Hudson^ Stra. 909. 

1 1. Who are hound to Repair, 
1* The parish at large are primd facie 
bound to repair ail highways lying 
within it, unless by prescription they 
can throw the onus on particular 
persons by reason of their tenure. 

R, V. the Inhabitants of Sheffield ^ 
2 T. R. J06. 
S. The inhabitants of every parish of 
common right ought to repair the 
highways, and therefore if particu- 
lar persons are made chargeable to 
repair the said ways by a stat. lately 
made and they become insolvent, 
the justices of peace may put that 
charge upon the res^t of the inhabi- 
tants. Anon, 1 Ld. Kaym. 7^25. 

3. If the commissioners under an en- 
closure act set out a private road 
for the use of the inhabitants of nine 
parishes directing the inhabitants of 
six of these parishes to keep it in re- 
pair, no indictment can be sup- 
ported against the latter for not re- 
pairing it, it not concerning the 
public, 

R, V. Richards Sf aL 8 T. R. 634. 

4. The occupier and not the owner is 
cbfh*geable to repair the highways 
raiione tenurce, 5 H. 7. c. 3. cited 
in R, V. Corrockt Stra. 1 87. 

^* Where an highway lies over au open 
field and the owner of the field tarns 



the way to another part of the field 
for his own convenience, or incloses 
the field for bis own benefit and 
leaves a sufficient way besides, he is 
bound to maintain and repair that 
way at his own charge, and he must 
make it passable though it wasfouu* 
derous before. 
3 Salk. 182. 

6. And though in the above case it 
was proved that it was impossible to 
make a good way because of the 
soil, yet per Cur. the defendant in 
this case has bound himself to make 
the way good by enclosing the field, 
and though he has made the way as 
good as it can be, he shiEill not (^ive 
that in evidence in discharge of the 
information^ but he may give it in 
evidence in mitigation of the fine. 

Ibid, 

7. If a parish consisting of two dis- 
tricts which are bound to repair se- 
parately be convicted for not repair- 
ing the road in^ one of the districts, 
the other district havins: no notice 
of the indictment, the Court will 
consider it as beine: substantially the 
conviction of the one district; and 
if the fine be levied on an inhabitant 
of the other, will grant « special 
mandamus for a rate to be levied on 
the district bound to repair the in« 
dieted part of the road. 

jR. V. Townshend ^ at, 

I 1 Dougl. 42 K 

8. Where a person about 45 yeara 
back erected a mill and dam for his 
own profit in and across a river, per 
guod he deepened the water of a 
ford through which there was a pub« 
lie highway, but the passage through 
which was before the deepening very 
inconvenient at times to the public, 
and the miller afterwards built a 
bridge over it which the public had 
ever sinde used, held that the county 
were liable to repair. 

jR, V. Kent flnhab,j 

2 Mao. and Sel. 513. 

II r. Certiorari, 
1. A certiorari for the king lies to re- 
move an indictment for a nuisance 
in a highway though there be noaf* 
fidavit made nor recognisance givea 
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•ccordinq;^^ to 5 W. & M. c. 11. 13 
and 14 Car. 2. c. 6. 33 Car. 3. c. 12. 
and 3 W. and M. c. 12. 
/?. V. Farewell, Stra. 190^. 

3. It is DO objection to a certiorari to 
remove it presentnient o^ a road 
made by a jmtice of peace under 
the 24th section of 13 G. 3. c. 78. 
that it is prosecuted by another than 
the justice presenting, if it be by 
his consent. 

The King v. Inhab. ofPenderryn, 
2 T. R. 26a. 

3. A certiorari pro rege lies on stat. 
13 G. 3* c. 78. s. 24. 



pairs, unless tbere be a special fJro^ 
vision in the a<'ttothat effect. 
R. V. the Commissioners of the 
Llandillo District, Sec. 

2 T. R. 232. 
What is meant by a road is the sur- 
face over which the subjects have a 
ri«ht to pass, aqd not the fences oa 
each side. . 2 T- R- ^3^. 

The owners of tb^ land are bound to 
repair the fences on each side, un- 
less otherwise provided by the act. - 

3T. R. 332. 



4. Where a tqrnpike act j^ives direc- 
tions for repairing the road to and 

R. V. Bodenham Inhah. Cowp. 78. | from a town it excfudes the town. 

Hammond v. Bxewer, 

Burri Rep. 37^. 

5. It was stated in the case upon 
which th? foregoing decision took 



IV. Points on particular ^tatutes 
relating to Highways, 

1. The power of two justices under 
13 G. 3. c. 78. s. 16. to order ANY 

' highway, to be widened extends to 
roads ratione tenurw, 

R, V, Balmo et aL Cowp. 648. 

2. The com mibsi oners appointed by 
statk 6 G. 3. c. 78. (an act for divi- 
ding and inclosing certain lands in 
the parish of C.) which enacts, that 
the public roads to be set out by 
them should be repaired in such 
manner as other public roads are by 
law to be repaired, and that the pri- 
vate roads should be repaired byl* 
such p^r^n or persons as they should | 
dwurd, have no power to impose 
on the parish at large the burden of 
repairing any of the private roads set 
out in pursuance of the act. 

R* V. The Inhabitants of CoHing* 
A«m. 6 T. H. 30 
8. If the inhabitants of a township, 
boupd by prescription to repair the 
roads within the township,, be ex- 
pressly exempted by the provisions 
of a road act from the charge of re- 
pairing new roads to be made within 
the township, that charge must ne- 
cessarily fall on the rest of the pa- 
rish. 2 TrR. 106. If trustees 
under a roud act turn a road through 
an inciosure, a^id make the fences 
at their own expense, and repair 
them for several years, they cannot 
^^ compalted to coBtinae such re- 



place, that the towq had lately be- 
fore the passing the act been paved 
by the inhabitants, and that it was 
kept in repair by them and was then 
so. And in several parts of the aA 
the roads are described as leading 
from, to and through such and sncK 
towns but when it men'tious tK^ 
town in question, it only says to an^A 
from it and omits *' throvgb.^^ lhif€r . 
6. That branch of s. l().'of statute L ^ 
G. 3. c. 78. (the general highwa^r" " 
act,) which directs that '• when- ai» '^ 
highway hath been diverted uhow*" * 
twelve months, &c. if a new higl^^ ' 
way hath been made in lieu thereo "^ 
and the same hath been acqmesce-^^ 
in, &c. every such new highwn ^ 
shall, from tfteitceforth, be the ptiL-^ 
lie highway," is retrospective only^ 
and it is not extended by s» 7. of if -^ 
G. 3. c. 74. incofpomttng nW t\m ^ 
clauses and provisions cff the acr t 
13 G. 5. 

Wai^ v. Smith, S T. R. 
7. Another part of s. 19^.' of statute I ^ 
G. 3. c, 78. provides for the dmr*^" 
ing of Highways for the future/ 

8 T. R. 133u 
a. A presentment by a nfHigistra>te ur^;" 
der Stat. 13 G. 3. c. 78. s. 84. of ^ 
nuisaiftce in a highway must expfes^^ 
ly ailedge the offenUe to be dor*.^ 
against the form of ttfe statute. 

B. V. Wkiierj 13 £• R^ M«, 



HIGHWAY. IVw V. 



71 



9% Where uader an act for enclosing 
and dividing certain coaiinou fields, 
an allotment was made to A. B. and 
tht; coin mi ssi oners a^ard that there 
should be at ali times fur ever after 
the new. eucloi^ure, a, public way or 
road le^din^ ^c. for persons to pass 
either on foot, horseback, or with 
cattle and carriages, into, over and 
through the alhtmeoi of the said 
A* B. and the s^u),e shonld be and 
re£i\9,in of a certain breadth : and it 
appeared that the inhabitants of the 
hamlet of F. before the making of 
(be eoclosure were bound to repair 
the highway in question, (which was 
the same set out by .the com mis* 
sioqeri^,). and that it was before the 
tuakiug of the a(;t an anciknt open 
road lying u^^^nclosed without 
hedge, ditch or. fence, and conti- 
nued to be so unenclosed at the time 
of the making, the act and until the 
^nclosur^ of it by A. B. and that 
within one year after the milking of 
such award, the said A. B. enclosed 
his allotnienty, and the highway in 
question lay open for nine years 
longer and that thfn it was enclosed 
by the- said A- R. with hedges, 
ditches and fences, andreniained so 
enclosed. durin.g the whole time 
men|ioned in the indictment. The 
Court of K. B. held that the inha- 
bitants of the hamlet remained lia- 
ble to repair the highway. 
kR. v. Inhi^bn of FUcknow^ 

Burr. Rep. 460. 

vlO.. A presentment by. a justice of the 
peace under .5 £liz. c, 13, s. 9. that 
an highway was out of repair is tra- 
versable the same as an indictment.^ 
jR. V. Wiits (Justices), 

Burr. HepI 1530. 

H. The prosecutor of an indictment 
for obstructing an highway must 
shew himself to be x\i^ part 1^ grieved 
in order to obtain costs under 5 & 6 
W. and M. c, ll. s. 3.; therefore 
wb/ere ih^ prosecutor did not apply 
for costs until two years after judg- 
ment given, ^ and it did not appear 
tha^ he had ever nsed tb(^ highway 
before it wa9 stopped, and whilst it 
was stopped declined he; did not 



' care, about it, tbfe Court h^ldtbat 
he was not entitled to conts as the 
party grieved* although the pfose- 
•cutiun was at his instance and ex- 
pense. In this case the prosecutor 
was /a minv)r at the commencement 
of the proHecutlnn, his name was not 
on the back of the bill, and it apt 
peared that he. was only so far a 
party to the prosecution inasmuch 
as he defrayed the expenses 

JR. V. Incledm^ \ ^au^ & Sel. 276, 
l^. The prosecutor of an ind.ictm.ent 
for stopping a common footway, who 
had used it for some y;ear9 bt^fore it 
was stopped up, is a party grieved 
within the meaning of' the stat. 5 & 
6W. andM. 

R, V. JVilliamoniJ T. R.32. 

V. Indktmenty Pleas^ Evidences Trials 
and Judgment* 

K An highway must in a pre^eixtment 
be ali edged to lie hjt the parish, 
otherwise the parish is^ not bound to 
repair; to say over a ditch between 
enclosures within the parish of W, 
and the town of H. is not sufficient. 
jR. V. Hertford Inkuh. Cowp. 11 1. 

%. A parish is not liable to be indicted 
for suffering a highway to be very 
muddy and so narrow that people 
could not pass without danger of 
their lives; for first, it is no ofi^ence 
for the highways to be dirty, and 
Secondly the parish had no power to 
widen it, for there is a particular 
power vested by act of Parliament 
in justices of the pea^e to do so* 
Q. V. Stratford Inkab. 

Ld. Raym. 11 69. 

3. A presentment of a road under stat. 
" 13 G. 3. c. 78* 8. 24. against a' 

smaller district thatua parish must 
state expressly Aoti? they are liable. 
R, V. the Inhabitanfs.of the Hamlet 
ofPenderryn, 2 T. K. 513. 

4. If it do not the judgment may be 
arrested.. 2T. R. 513. 

5. If a division of a parish be indicted 
for not repairing an highway lying 
therein, it must appear upon the 
face of the indictment hoiv they art 
bound to repair ; it is not enough Xh 
say that they Immemorial ly^idz/^ 
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to repair it» but it should be shewn 
that they have rcpairtrl, 

R. V. Great Brought on Inhab. 
^ Burr. Rep. 2701. 

6. Indictment for stoppin)|C up a foot- 
way ad ecclesittmf and l»id to be ad 
commune nocum€ntumk.c. held ^ood 
for the church may be the terminus 
ad quern and the way may lead fur- 
ther. ':3Salk. 39^. 
7* An indictment for not repairin<:^ an 
highway leading yrom the parish of 
A. towards 9iiid unto the pari«h of B. 
18 exclusive of B. although it go on 
to alledge thht the part of the said 
road which is out of repairs in the 
parish of B. 

i2, V. GamVtngay Inhab, Leach, 
696. 3 K; 513. See 2 Koll. 
Ahr. 81. and Hammond and 
Brewer, 1 Burr. Kep. 376. 

8. It is no objection to an indictment 
against part of a road out of repair, 
that it describes it as leading from a 
HAMLET towards* and unto such a 
market town. 

R> V, Inhab. of Harrow, 

Burr. Rep. 2091. 

9. If the description of part of a 
road out of repair be from A. to B. 
both places are excluded. J bid. 

10. In an indictment for not repairing 
an highway which defendant was 
bound to do ratione tenurte of a cer- 
tain house which in another place 

• was mentioned to be defendant's 
mansion house, it is not necesiiary to 
say, ratione tenures suec, 
i?. V. Corrock, Stra. 187. 

11. But even if the word sufc were 
necessary, it was held explicitly 
averred by calling it afterwurds de- 
fendant*s mansion house. Ibid, 

12. So where a defendant was charged 
rationre fenurce.quorundam terrarum 
et tenementorum, the indictment was 
held good without suorum. 

R. V. Fanshaw cited. Ibid, 

13* In an indictment for a nuisance in 
an highway commttwi strata site alia 
via held good, for strata signifies 
the highway, and these two expres- 
^ ^ions denote the same place. 
-R. V. Hammond, Stra. 43. 
)4^ In an indictment for a nuisance 
in an highway it is not necessary to 



insert the terminus a quo or ad quern 
the way led, for the highway is infi^ 
nite and leads from sea to sea. Ibid» 

15. Indictment for non-repair of a 
highway within certain limits charg- 
ing the corporation of Liver|)ool with 
41 prescriptive liability to repair all 
common highways, &c. within such 
limits, *' excepting such as ought to 
be repaired according to the form of 
the several statutes iu such case 
made ' is bad, for want of shewing 
that the highway in question was not 
within any of the exceptions. 

jR. V. The Mayor, Sfc. of Liverpool, 

3 E. R. 86. 

16. A count stating the defendant's 
liability to arise by virtue of an * 
agreement with the owners of houses 

. along side of the highway, is also 
bad; for the parish who are primd 

facie bound to the repair of all high- 
ways within their boundaries cannot 
be discharged from such liability by 
any agreement with others. Ibid. 

17. If a parish lies in two counties, 
the indictment for not repairing the 
highway must be brought against 
the parish in the county where the 
ruinous part of the way lies. 

R, V. Inhab, of that part of the 

parish of Weston lying in the 

county of Gloucester, 4 Burr. 

Rep. 2507. 

}8. If a parish be situate part in one 

county and the rest in another, and 

a highway lying in one part be out 

of repair, an indictment against the 

inhabitants of thai part oviy is bad. 

R, V. the Inhab. 0/ Clifton^ 

5 T. R. 498. 

19. In such case the indictment must 
be against the whole parish, 

5T. R. 498. 

20. But formerly it was held that if 
a parish lies in two counties the in- 
habitants of that ;)ar/ of the parish in 
which the road charged to be out of 
repair lies are bound to re[>air it, 
and not the inhabitants of the whole 
parish. 

R. V. Inhab, of that part of the 
parish of Weston under Penyard 
lying in county of Gloucester^ 
Burr. Rep. 2507. 

21. The indictment hQwever masi be 
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i|>refeiTed in that coanty wherein the 
ruinous part of the road lies. 
Jfiirf. and 4 T. R. 498. 

32. It is not like the case of a county 
bridge, one part of which cannot 
stand without the other, and there- 
fore both counties shall, by act of 
Parliament be contributory. 

Burr. Rep. 2507. 

33. An indictment for stopping the 
king^s highway good, though no 
boundaries or abuttals in the way 
are set forth, for a highway shall be 
intended to go throug^h the king- 
dom. 3 Salk. 183. 

24. But it seems to be* otherwise where 
the indictment is for stopping a pri- 
vate vfny, 4 3 Salk. ] 83. 

25. Upon an indictment for stopping 
a highway, the course of the Court 
is, that the defendant may be ad- 
mitted to a fine upqn his submission 
and a certificate of repairing, either 
before or after verdict, but if after 
verdict, there mu&t be a constat to 
^he sheriff that he may return that 
the way is repaired ; for a verdict 
being a record of conviction, must be 
answered by matter of recoj'd. 

3 Salk. 183. 

&6. Upon an indictment against a 
parish for not repairing a highway, 
they cannot give in evidence that 
another is bound to repair, but it 
must be specially pleaded. 

R, v. Norwich Inhab. 1 Stra, 184. 

97« But where a private person is so 
indicted, he may give in evidence 
that another is to repair, because he 
is not bound by common-right as 
the parish is. 3 Salk. 183. 

$8. Information against a hundred for 
not repairing a highway,' the de- 
fendants pleaded non reparare de- 
bent 9 ufion which they were at issue, 
and though it was ill, the Court 
would not quash it till the issue was 
tried, that it might be known who 
ought to repair \ and upon the trial 
the jury found quod reparare non 
debentf but did uot tind who ought 
to repair, and therefore it was in- 
sisted that no judgment could be 
giveu. Sed per. Cur. The judg- 
nient«haU be that the hundred est 
^ficquieta, and that those villages 



between whom the issue was should 
repair. 3 Salk. 392* 

29. It is sufficient inpleading a [iublic 
. highway to alledge that it is a com- 
mon public highway, without shew- 
ing how it became so, or that it has 
been such time immemorial* 

Aspindall v. Browfh 3 T. R. 265. 

30. In pleading a public highway, it 
is not necessary to state aiiy termini. 

1 H. B. 351. 

31. One being indicted for not repair- 
ing a highway, r/iftone ienvr€B of cer- 
tain lands, parcel of a connnon which 
he had encroached, pleaded that the 
inhabitants of S. ought to repair it^ 
and' traversed that he ought to re- 
pair it ratione tenurce^ and upon a 
demurrer to this plea because de- 
fendant had not answered the en- 
croachment, which was the principal 
matter ; but held well, for that de- 
fendant being charged to repair rat. 
fen, was the chief matter to be an- 
swered, because if he had been 
chargeable by reason of the «i- 
croachmentf he ought not to have 
been charged rai, ten, because where 
there is an encroachment the party 
may lay it open when he will, and 
then he is no longer chargeable to 
repair, but when the charge is rat. 
ten, he is still bound to repair al- 
though he lay it open to the high- 
way. 3 Salk. 392. 

32. Upon an indictment for not re- 
pairing a highway, if the defendant 
produce a certificate before the 
trial that the way is repaired, he 
shall be admitted to a fine, but after 
verdict such certificate will be too 
late, for then there must be a constat 
to the sheriff, and he ought to re- 
turn that the way is repaired, be- 
cause the verdict being a record 
must be answered by a recprd. 

.3 Salk. 393, 

33. The Court would not allow a per- 
son found, guilty of not repairing a 
road ratione tenures to submit to a 
small fine, without payment of the 
prosecutor*s costs ; and it was said 
that the reason of not usually giving 
costs in these cases was, because stat. 
W. 3. directs the fine to go to. the 
repair of the road^ but that did not 
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exiend ta repairs rjaiione tehur^e^ the 
tiii« in that case beiuj^ to be paid to 
tbesurvcvor uf tbe parish hij^hwusb. 
R. V, Wiu^eld, Bl. Rep. C03.' 
34. If a paiibh, coiibihtintr of two die- 
trictfr which are bound to repair se- 
parately » be coQvicted for uot re- 
pairioj^ the road in one of the dis- 
, tricts, the other hnviu^ oeticeof the 
indictment, the Court will consider 
it as being i^ubstantially the convic- 
tion of the district which outi;ht to ' 
have repaired, and, if the fine has 
been levied on an inhabitant of the 
other, will grant a special mtoadiamus 
for a rate on the district bound to 
Kepair. 
R. V. T<mn$hei\d^ 7. 20 Gqo» 3. 
K. B. 2 Doug. 4'ilt 42^2. 
35* A new trial having been moved for 
(after acquittal upon au indictinent 
for not repairing a higliway), upon 
tbe ground of a misdirection, it was 
refused, new trials being never al- 
lowed when the defendant is acquit- 
ted in a criminal case. 
jR, v. Inhab. Parish of SikerlGfii 
I WiU. 298. citt^d ^ Salk. 646 n. 

36. Judgment against the inhabitants 
of part of three parishes, and writ uf 
error of a judgment against the in- 
habitants of the three parishes, 
quailed for variance. 

R. V. Inhah. AH Saints in Derby 
and another t 2 Stra. 1 1 1 0. 

37. To an indictnifmt against the in- 
habitants of a parish for n&n- repair 
of a highway within it, a plea stating 
that tbe (larlsh was immemorial ly di- 
vided into seven townships, the in- 
habitants of which respectively were 
iminemonally bound to repair the 
highways within their respective 
townships, and that part of the 
highway indicted was within the 
township of G. B\ Sec. and that the 
residue, &c. was within the township 
of L, B. &c., and that the respective 
parts ought to be repaired by the 
inhabitants of the respective town- 
ships, &c. is bad, without specifying 
ivhaS patt of the highway lay within 
oue township, and what part within 
the other. 

R.v* Brid^ldrk Inhah. 

11 E:.R.304. 



3a« An iudtctmeot chafgia^ an iodWi"- 
dual with X\\e repair of a bridge, 
by reason of hii beimg oumer and 
proprietor uf a certam nocfgo/t^n, is- 
not equivalent to x!harging him ro- 
iii^ne feniifiBf for it is- making that a 
consequeuceof law which is no;! so, 
for a persuH is not by law chargeable 
merely as the owner of a uavigatioDk 
to the repair of a bridgie. - 
JB. V. KerrisuHf 

I Miiu ^ Sei. R^p. 435.. 



HOMICIDE. 

» 

I. Petit Treofiwu 
II. i. Murder. 

ii. Appml of Murder* 

III. Mansiauffhter. 

IV. Special Verdict. 

V. Indictmenif Evidence, amd 
Judgment. 

L Petit Treai&n. 
\ . A person indicted for petit treasor> 
and rfturder may be acquitted uf 
of the treason and found guilty of*" 
murder. 

R. V. Radbourne^ ^each, 51 2. 
2. There must he two witnesses tot 
peiit treasQu^ the same aa to high, 
treason. 

Leach, 519* 

U. i. Murder. 
I. The killing of a man may )>e mur- 
der, although he had stricken the 
person who killed him before the 
mortal wound was ^iveo, A trans-v 
port uf passion shall never make the 
killing of a man manslaa$iihter^ 
unless it deprived the party of his 
r«;ttsoniug faculties from the time 
when it was raised until the giving 
of the mortal wound. 

R. V. Oneby.9 2 Ld. Raym. 1485. 

Str. i66. 

2^ It lies upon the slayer to extenuate 

. the ktct of killiiig, which prifntifacie^ 

is always murder. .If A. and R.. 

have a sudden quarrel, and blows 

pass, and then there appeara a suf-^ 

ficient time fop the parties to have 

cooled, and afterwards A. kiUa B. is. 

% mufder. Or if A. says be nUl; 
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revenge himself of B. or that he will 
^ave his blood, thw is express malice 
against B. and if a. kiHin^ enaruea 
it is mttrd^r. 

R. T. John Onthy^ 2 Stra. 7^6. 

\ Ld; Raym. 1485. 
p. It is murder in a gaoler or any per* 
soit employed ander hiin, to cause 
a- prisoner's death by duress, 
Jt IS duress to put a prisoner against 
fats will in an trntyholesoine room. 
Seeing the prisoner in such room, 
and permitting hini to continue 
there, will not make a gaoleranswerr 
able for the duress, unless he knew 
the prisoner was there against his] 
will. 

i?.v. HugginSf 2Ld. Raym. 1574. 

2Stra. 88i>. 
4« If a master, on the refusal of a ser- 
vant to deliver up a key, (but which 
the servant afteriyards offers to do), 
fetches his sword on such answer, 
strikes him tllerewith, and after ex- 
changing blows gives the servant a 
mortal wound^ ouery whether this 
be murder or only manslaughter. 
R. V. Keite, 1 Ld. Raym. 138. 
3Salk, I91,S. C. 

j^. An attachment issued and signed 
by the county clerk in his own cause 
is legal process, and if the officer 
be resisted and killed in the execu- 
tion of it, such homicide will be 
. n/urder. 

R, y. Baker, Leach, 131. 

0. A niagistraj;e who kept by him a 
number of blank warrants ready 
signedt on being applied to ftlted up 
oae of these, and signed and deli- 
vered it to the officer, who on endea- 
vouring to arrest the party, was 
killed: and the Judges were of 
opinion that this was murder in the 
prisoner killing the officer, and he 
was accordingly executed. 
Cited by Lord Kenym^ 

a T. R. 455. 

7. It seems doubtful whether persons 
can be convicted of murder, in pro- 
curing another to be executed by 
falsely charging him (for the sake of 
obtaining the reward give A by act 
pf parliament}i( with an highway 



robbery, of which it afterwards ap- 
peared be was innocent. 

J?. V. M^Daniels Berry, Sf Jones, 
Leach, 52.* 

H. W, Appeal of Murder, 
1 , A writ of appeal of m u rder cannot be 
sued out after the year and day has 
elaped, though a former ivrit sued 
out in time has been improperly- 
destroyed. 

1?. v. Toler, 1 Ld. Raym. 555* 
1 Sal k. 176. 
3. By the common law a female might 
have an appeal, as heir to any an« 
cestor, as well as the male ; but now 
by magna ckarta it is enacted, that 
nttlhts capiafervel mprisoneturprop" 
ter appellamfemina de morte atterius 
^uam viri m. 3 Salk. 37. 

3. And where a woman brings an ap- 
peal of the death of her husband ne 
unques accouple in loyal matri- 
mony, isa good plea; so is a second 
marriage, but an elopement is not. 

3 Salk. 37. 

4. It lies at any time within the year and 
day, to beaccounted from the death, 
and not from the stroke given ; but 
an appeal of robbery may be brought 
after the year. 

Bower's case, 3 Salk. 37. 

5. In an appeal of felony a pnrsuit 
after appearance is peremptory, and 
so it is in an appeal o? maihem, be- 
cause the writ is/elonice mahemavit,' 

Ibid. 

6. In an appeal of murder the defen- 
dant cannot justify se defendendo, 
but must plead not guilty, and the 
jury shall find the special matter; 

but in cases not capital, as maihem 
&c. he may justify se defendendo, 
but not in defence of his goods, for 
if he plead not guilty he cannot give 
5e rf^<?«rftf«rfo in evidence. Ihid. 

7. In an appeal the defendant having 
pleaded to issue, may nevertheless 
waive it, and demur upon the Count, 
for the trial would be in vain if that 
fail, and yet if the demurrer be ad- 
judged against the defendant, the 
judgment is only to answer. 

Vide Hane's case> Ibid, 

8. The fiither, attainted 0/ felony, was 
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slaio by one who had no aathority, 
the wife tthall bring theappeal, and 
not the heir, for hiPres eat namen 
juriSf but uxor estnotnen nalura^ and 
the attainder of the husband cannot 
extinguish that oatoral relation 
^vhich ib between nian and wife, 
though it may that civil relation 
which is between ancestor and heir. 
3 Salk. 37. 

9. In an appeal against force by writ 
the defendants appeared at the re- 
turn, and the plaintiff offered to de- 
clare against them as in custody, 
but per Cur* they are not in custody 
upon their appearance, but there 
must be a commiiliiur or bail tiled ; 
upon whiph the plaintiff was called 
and nonsuited. 

Holland's case^ 3 Salk. 37* 

]Q. An infant brought an appeal by 
guardian, and at the day it Was 
proved that the guardian might not 
be demanded for three or four days, 
being sick, hut per Cur, it was de- 
nied, and so the infant lost his 
appeal. Jhid, 

11. For the sam^ offence outer /bits 
acquit is a good plea in bar to an 
appeal of murder. 

Prince v. Bawdj 3 Salk. 38. 

12. In an appeal of murder, neither 
the appellant nor the appeller can 
amend their plea. 

Bottle V. Piity 3 Salk. 38. 

13. If upon an appeal of murder 
brought by tha widow, she declare 
that O. gave the mortal wound, and 
that Lm Was assisting him therein, 
the jury find that L, gave the wound 
and that 0. was assisting, hel4 well 
enough, the same as upon an iudict- 
ment where such a finding would be 
good. 

Bauson V. Offley^ 3 Salk. 38. 

14. If a wound be given in one county 
and the party die in another, the 
appeal shall be tried in the county 
where the death happened^ and not 
by a jury of both counties. 

Bauson v. Offiey^ 3 Salk. 39. 
1^. An appellee bailed, having been 
acquitted upon the indictment for 
murder. 

Castell, wid, v. Bambridge and 
Corbet^ 2 Stra. 854. 



16. But not if convicted upmi the in-- 
dictment, though pardoned after- 
wards upon the report of the Judge. 

Pyle V. Grant, 2 Stra. 858. 

17. Defendant being indicted of mur- 
der, was found guilty of manslaugh- 
ter at the assizes, and an appeal was 
immediately lodged; the Judge 
gave the appellee time to plead till 
the next assizes, but in the mean 
time the appellant brought a habeas 
and certificate to remove b«Hh the 

' body and record into B. R. and 
afterwards the jsarty agreed, and 
the appellee being bailed, he ap- 
peared in c6urt upon his recogni- 
sance, and produced a release from 
appellants and poved to be dis- 
charged, there being counsel from 
the appellant consenting thereto. 
Sed per Cur. The Court will be 
possessed of the record before he is 
discharged, therefore let the habeas 
and certificate be returned, and the 
return filed when the appellee must 
be arraigned, and afterwards he 
may plead this release ; but if the 
appellant is not ready at the return 
of the certificate to arrai^ his ap- 
peal, or does not appear in person, 
the appellee may have a set, fa. to 
compel him, and if he does not come 
in upon the return of such sd^fa* 
he shall be demanded^ and non-suit. 
But the appellee is not yet to be 
discharged, because there ia a record 
against him in Court, and therefore 
he must be arraigned, and then he 
may ple«id auterfoits acquit, &c. 
Culli/ord's case, 3 Salk. 39. 

18. A defendant having been convicted 
of manslaughter, and had his clergy, 
it was allowed as a good plea in bar 

; to an indictment for murder. 

Smith, fVid, v. Taylor, Burr. Rep. 

2799. See Hoyle V.Pitt, 3 SA\k. 

38. 

19* A plea by an attorney to an appeal 

of murder ought not to be received, 

but if it isji and an adjournment be 

had, that will be a discontinuance 

of the cause. 

Orbet v. JFard, Salk. 58. 

20. Nul tiel parish is a good plea to an- 
appeal of murder. IbiiL 

21. Upon an appeal of murder ap-. 
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pellant must coant in person; he 
cannot do it by attorhey. 
Loder's case^ Sal k .63. 
tt2. For if he do it will be a discon- 
tinuance, unless he be present in 
court himself. Salk. 63. 

23. Upon proceedings upon an appeal 
of murder, a return of atiachiarifoci 
by the she)riff to the writ coramand- 
ing him, quod attach, Johan LaWf 
&c. held good. 

Wilson V. Law^ 2 Salk. 589. 

S4. Various proceedings detailed in 
appeals of murder:— 

Casleli V. Bainbridge and Corbet, 

2 Stra. 854. 

R. V. 7ay/or, Burr. Rep. 2793. 
Smith, wid.y.Taiflorf Ibid* 
Armstrong v.JJsie, I Salk. 6o. 

1 Ld. Raym. 671. 
Wilson V. Laws, 1 Ld. Raym. 20. 

1 Salk. 59. 3Salk..379. 
Biglef/ V. Kennedy,^ Bl. Rep. 710. 

3 Salk.39. Salk. 38.2. 

Smith V. Bowan, 2 Lord Raym, 

J288. 
R, V. Keate, 1 Salk. 103. 
Hoyie.y. Pitt, 3 Salk. 38. 



I[[. Manslaughter* 
1. Where the deceased had suffered 
some sheep he was attending to 
escape, and hi« master took up a 
stake that was lying on the ground 
and threw it at the boy, which hit 
. him on the head, of which he died, 
held to be manslaughter only. 
R» V. Wiggs, Leach, 420 it. 
■II. Qu. Whether if a mother-in-law, 
on perceiving a fault committed by 
her daughter-in-law in some work 
she was doing, throw a child's stool 
at her and kill her, and then conceal 
the death and hide the body, it is 
murder or manslaughter. 
R. y. Hazell, Lesich, 406. 

3. [f an officer on the impress service 
fire in the usual manner at the haul 
yardi of a boat in order to bring her 
to, aad kill a man^ it is only man- 
slaughter. 

R. V. PhiHips, Gowp. 83d. 

4. A person came to town in a chaise, 
and before he got out of it fired his 
^stols, which by accident killed a 



woman, ruled to be only man- 
slaughter. 

R, V. Burton. Stra. 481. 

5. A qutfrrei having ensued between 
several soldiers and a number of 
keelm^n, one of the soldiers, to pro- 
tect himself and his comrades from 
the assault of the, mob, drew his 
sworci, and mistaking one of the per- 
sons passing by for one of the keel- 
men, struck him on the head with 
his sword, of which blow he died^ 
held to be only manslaughter. 

R, y. Brown, Leach, 176. 

6. A. and B, suddenly quarrel ; upon 
some provoking language B, seizes 
A. by the collar, a fight ensues, they 
both falb to the ground, and white 
struggling on the ground, B. receives 
a mortal wound from a knife which 
A, held in his hand, held to be man- 
slaughter only. 

R, v. Show, Leach, 180. 

7* It is a sufficient provocation to make 
the killing of a man to be manslaugh- 
ter only, that he is assisting in un- 
lawfully imprisoning a third person. 
R. V. Tooley ^ al, Ld. Raym. 1 296. 

8. Though the person imprisoned be 
a stranger to the person killinsi^, and 
the slayer did not know that the de- 
tention was unlawful, and though 
the deceased said he was acting as 
a peace officer. Ibid, 

IV. Special Verdict, 

1. If a gaoler confines his prisoner 
against his will in an unwholesome 
room, without allowing him the ne- 
cessaries of a chamber pot, &c. 
whereby he contracts a distemper by 
which he dies, this is murder hy 
duress in the party doing it. But 
if the verdict finds only that tlie 
principal knew the condition of thf'? 
room for fifteen days before " the 
death of the deceased, and that he 
was, within that time, once present, 
" and saw the deceased under the 
"duress of the said imprisonment^ 
" and turned away," sufficient facta 
are not found to amount to murder 
in him. 

JR. V. Muggins, 9 Stra. 882. 

2. Id criminal cases the principal is 
DO.t answerable fejC the actsi of him 
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deputy. The accidental presence 
of the principal does not revoke the 
power of hiA deputy; \\e must also 
have an iateutiou of esiecutiiig the 
the office. Ilud, 

3. On a special verdict » principals in 
the second degree cannot be affected 
unless the jury tind expressly 
that they were actually present^ or 
that some acts were done by them 
which unavoidably shew that they 
were present, or that they were of 
the same party, on the same pursuit, 
and under engagements and expec- 
tations of mutual defence and sup- 
port from the person who did the fact. 
R.y. BorthwickScal. 1 Doug« 'io?. 

V. Indictment f Evidence and 
Judgment, • 

1. An indictment for murder which 
only states that the prisoner did 
grievously lacerate .and wound the 
private parts and inside of the body 
of the deceased, of which said lacera^ 
tions and bruises so given by the 
said W* L. in mjanner aforesaid, she, 
the said deceased, on and until &c. 
languished and then died, but had 
omitted to aver, ** thereby giving 
the said deceased one mortal wound 
or bruise/* &c. is bad for such 
omission. 

jR. V. Lfl</, Leach, 112. 

2. The indictment stated that the 
child was of t-ender years, being about 
the age ofnsWyears, but one of the 
Judges thought that it ought to 
have been positiveTy averred that the 
girl was under ten years of age^ as 
this means of death could not well 
be thotight murder if she was above 
that age, aed voluntarily consented 
to the ravishment* . Ibid* 

3. An indictment on the statute of 
stabbing must follow the words of 
that statute, and state that the de- 
ceased had not a juseapon draxcn, 
for to say not having first struck is 
iii8u0icient, for if the prisoner kill 
the deceased ^a/ler he had ^a weapon 
.drawn, be would be out of the 
statute. 

R^v.Keetff i Ld, Raym. IS 8. 

4. .Qu. Whether a man can be foyind 
j^juilty on that statute if the deceased 



. bad strnck him, (iKitti a scyttie); 
before the mortal wound was given, 
and whether the statute does not, by 
the first stroke, intend any stroke 
before the mortal wound ia^iven. 

Uid, 
5* If A. and li, be indicted for rour*^ 
der, and the iudictment charge that 
A, fired the shot and Bi was present^ 
aiding and assisting; ; if it turn out 
in evidence that the shot was in'fact 
fired by 6., A. may he acquitted 
and B. found guilty of the murder. 
R. v. Tayhr and ShaWy Leach^ 
398. 1 Doug. 207 n. S. P. 
6. If several make a riot and a man \g 
killed by oi>e, but it is not known 
by which of the rioters, they are all 
g^uilty of murder. 

R, V. Waliis, 1 Salk. 334. 
7* If one person be charged^ with th6 
murder of A. and divers others with 
being present, aiding and abetting 
him, though A* L>e acquitfed, the 
others may be found guUty, for who 
committed the -mui'der is but a cir-^ 
cumstance, as all were'pri4icipal8. 
JR. V. WalHs, 1 Salk. 334. ' 
8. Where apon aii indictorefit fof 
murder, (by beating with a piece of 
wood, and also by throwing over-^ 
board and droivning), on tbe bigh 
seas, the evide>uce<was that the pri* 
Aoner had proposed to one of the 
crew to kill the captain, and one 
witness proved, that beiAg alaroied 
in the night, he went upon deok and 
observed the prifcooer take the <eap- 
tain up and throw h'rin overboard 
into the sea, and that he was nat 
seen or heard of afterwarda* and 
that iiear the place on the deck 
where the captain was seen anather 
witness £t>und a billet 4»f woad, and 
that the deck and part of the pri-* 
Sonera's dress were stained with biood. 
^ The Court, upon an objection^ that 
the actual fact of the^eath sras not 
proved, and that as there werelnany 
vessels near the place where the 
transaction took place, the captain 
might have been taken «ip by^oine 
of them alive, the Court left it to 
the J,ury to say whether the deceased 
WHS not killed before his body ^as 
thrown into the aea^ aoji tbc^ found 
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m> accordingly 9 and the pPMoner vf as 
'Convicted and exiecnteil. 

jR. V. Hi WmarxA, Leach, 648. 
^* Upo» an indictment for niurdecing 
ati apprentice 'by. famine and harsh 
treatment, it seems the better opi-" 
^ition that the offence cannot be 'les- 
sened to maoelaughter, for it iit 
€ither murder or nothin^^ at all. 
jR.:v. S^f, Leach, 1^. 
' 10. Persons present, aiding and abet* 
ting in an illegtil<act, are not guilty 
of murder committed by one of the 
party, (but by which was uncertain), 
unless it be done in the prosecution 
of such illegal act. 

jR. V. Hodgson 4* aL Leach, 7. 
See Fost. 353. 
11. A. person convicted of manslaugh- 
ter was burnt in the hand behind 
the bur, in the face of the Court. 
R. V. Tay/or, Burr. Rep. 2797. 
I a. The bod res of condemned mnr- 
'derersare, by the common law at 
the disposal of the king, who alone 
has the power of ordering them to 
be hanged in chains, but power for 
that purpose is now given to the 
Jndgesby theact, 25 G. S. cv 37. 
>/2. V. Hail, Leach, 25. 

13. 4Ju. If fhe stroke be given upon 
the high seas, and the deceased die 
in Ireland, twhere is the trial to be ? 

• jR.\. Farreij B\. Rep. 450. 

14. fit is no objection in murder or 
-any other capital case, that there is 
no joinder in issue for want of a si- 
militer 9 the precedents in all capital 
oases being in that manner. 

E. V. G«%, 2 Stra. 774. 



HOUSEBREAKING. 

fthe Stat. 3 &' 4 W. & M. c. 9. takes 
away the 'benefit of clergy from per- 
.•sous' aidiug and abetting house- 
breakers,^ under 39 Eliz. c. 15. 
12. V. Afottticer ^tf/i'Leach^ 645. 



IMPARi^ANCE. 

1. When the -venue is in IVCidfllesex, 
the party has time to plead during 
the whole term iii which 'he >is 
charged with an information ; hot if 
it be laid in another county, the 
party u\\sA\ have time to plead till 
ihetiextX^ptn, 

;^^a«it, 26alk. 51<4. 

2. In an information, if the defendant 
comes in upon the first process he 
ha& an imparlance of. course, but 
if Upon the attachment he must 
plead instanter. 

Anon. 1 Salk. 367. R.y.'Raw- 
/i«*,3Salk. 184. S.P.&S.C. 

3. An imparlance is a reasonable time 
to advise, and there have been im- 
parlances from one return day to 
another, but now they are always 
from one term to another. 

R, v,> RawiinSi I 'Salk. 367* 

4. It seems reasonable that thedefeh- 
dant should have the same time 
upon appearing upon recognizance 
as if he had stood out or4.'otne in 
upon an attachment or capias, i, c\ 
the same time that the length of the 
process would take up and no more, 
for when he had come in Ufton that 
he must have pleaded instemttr* 

Ibid* 



INDICTMENT. 

I. Wliat are indictable Offences^ 
II. Form of Indictment. 

III. Finding of the Grand Jury, 

IV. Striking out Counts. 
V. Copy of the Jndicimentm 

VI. Pleas and Evidence, 
VII. Form of the Caption. 
VIII. Variance between Indictment 
and Evidence. 
IX. Qttashing Indictments. 
X. Procedendo and Nolle Prosequi, 
'XI. Judgment. 
XII. Arrest of Judgment. 

I. What are indictable Offences* 
1. Taking up dead bodies, though for 
the purposes' of dissection is 'in- 
dictable, as a ; misdemeanor^ being 
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cognixable by a criminal court, as j 
hi^^hly indeceat and contra bonos 
mores. 

R. V. Lynn^ Leach, 561* * 

« T. R. 733. 
S. It is a inisderoeanor and indictable 
to bury a dead body before or without 
sending for the coroner. 
R. V. Clerkyl Sal k. 377. 

3. It is indictable for several persons 
to conspire together to prevent the 
burial of a corpse. 

R. V. Young Sf al. cited 2 T. R. 
734. 

4. Where a statute prohibits the doing 
of a thing the doing it wilfully is 
indictable, although without any 
corrupt motive. 4 T. R. 457. 

5. And it is an offence at common law 
to obstruct the execution of powers 
granted by statute. 

R. V. Smith Sf aL Dougl. 441. 

6. An indictment for such an offence 
should not conclude " against the 
form of the statute^ 

7. Although the Court seemed to be 
of opinion, that an ofience newly 
created by a statute which imposes 
a forfeiture for it and points out a 
mode for rocovering such forfeiture, 
an indictment will not lie, yet they 
refused to quash the indictment on 
.motion. R, v. Savage Sf aL 

1 Ld. Raym. 347. 
i8. Where an offence is newly created 
by a statute which imposes a for- 
feiture for it and points out the 
mode of recovering it, an indict- 
^ment will not lie. 

R, v. Douse y \ Ld. Raym. 672. 

9. Wib^re a new offence is created by 

an act, and a pienalty annexed to it 

by a separate and substantive clause, 

. it is not necessary for the prosecutor 

to soe for the penalty, but he may 

^indict on the prior clause as for a 

'misdemeanor. 

R. V. Harris, 4 T. R. 202. 
40/ A per;son may be indicted for 
what was an offence at common law, 
iiotwithstanding a statute may in- 
Hict new penalties upon it, and pre- 
4scribe another mode of proceeding 
/or such penalty. 

R. V. Wiggf Ld. Raym. 11 63. 
2 Salk. 460. 



tl. A mere act of trespass (such ti0 
entering a yard, and digging th<^ 
ground, and erecting a shed or 
cutting a stable &c.), committed 
by one person, unacc*ompanied by 
any circumstances constituting a 
breach of the peace, is not indictS". 
ble, and the Court quashed such 
iudictment on motion. 

R. V. Storr, Burr. Rep. 1699. 

12. But where the indictment stated 
the entering a dwelling house, and 
vi et armis and with strong hand 
turning out the prosecutor, the 
Court refused to quash it. 

R, V. Storry Burr. Rep. 1699. 
R. V. Gil/ett, Burr. Rep. 1707- 

13. But an iudictment against 6ne per- 
son for pviiing off the thatch of a 
man^s house, he being in the peace- 
able possession, was quashed on 
motion. 

R, V. Atkins, Burr. Rep. 1706.. 

14. An indictment will lie for taking 
goods forcibly, but then such taking 
must be proved to be a breach of 
the peace. Anon, 3 Salk. 187. 

15. And though such goods are the 
prosecutor's own property, yet if he 
take them in that manner he will be 
guilty. Ibid* 

16. The Court refused to quash an 
indictment against a defendant for . 
not performing #<aliif« labour on the 
highway, for although there is a 
summary mode of punishment given 
by statute 22 Car. 2. by fine, yet 
it was an offence indictable before 
the appointment of that summary 
remedy ; therefore the summary 
jurisdiction is cumulative, (although 
there is another remedy given), and 
does not exclude the common law 
remedy. 

R. V, Boy all. Burr. Rep. 832. 

17. Where an offence is not so at com- 
mon law, but made an offence by 
statute, yet an indictment will lie 
where there is a substantive prohi- 
hibiting clause in such statute, ibid* 
(though there be afterwards a par- 
ticular provision and a particular 
remedy given) > but it is otherwise 
where the act is 7io<|9roAi&t/ory, but 
only inflicts the forfeiture and spe- 
cifies the remedy. Burr. Rep. 804» 
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IS. And there is a settled distinction 
between ^ substantive independent 
clause and a prohibition sub rnodo^ 

Ibid. 

19. Where a statute makes a new 
offence, and prescribes a partlcuUr 
mode of proceeding-, an indictment 
will not lie. 

R, V. Wrighiy Burr. Rep. 543. 

20. Indictment for killlnj^ a hare 
quashed it not being indictable, the 
Mature 5 Ann. c. 14. havin^: ap- 
pointed a sunrmary proceedinij be- 
fore justices. 

R. V. But^k, Stra. 678. . 

21. To publish a nrandalons- petition 
presentied to the House of Lords, or 
a. scandalous nnTtdavil made, in a 
court of justice, is an indictable 
offence. 

i?. V. Salishnryy I L<1. RaVm. 341. 

22. it is not indictable to say of a 
justice of the peace in discourse, 
concerning a warrant niade by him, 
Sir G. B. is ttjbof, an apcyanda cox- 
comb, for mnkinv^ such a tcHrrant, 
and he knows no more ihan a sticks 
bill. 

R. V. TFfightson, 2 Salk. 698. 

23. It is not an indictable offence to 
keep a tipphn^ house without license, 
liecause tbe statute provides a par- 
ticular punishment, namely, that 
the party be committed by t^o 
justices. 

j4non. 3 Sulk. 2^. 

24. Same point. 

Watsons case, 1 Salk. 45. and 
R, V. Edwards, 3 Salk.' -27. 

25- Where two sets of mai^ist rates have 
a concurrent jurisdiction, and one 
appoints a meeting to ^rant atje 
licenses, their jurisdiction attaches 
so as to exclude the other app0ii>t- 
ing a subsequent meeting, though 
they may all meet together the Hrst 
day ; and if, after such appointment, 
the other set of magistrates meet on 
a subsequent day and grant other 
licenses^ their proceeding is illegal 
Und the subject of an indictment. 
R.V. Sainsbury, 4 T. R. 451. 

S6. An indictment doe^ not lie for 
saying of a Mr. Martin^ a' j erst ice of 
the peace, •• I did not care if all the 
Mirtinr hdd been hanrged five years 



ago, and the justice is now turned 
outof his'Connnission.'* 

R. V. Penni/, 1 I^d. Raym. 153. 

"27* 1^ is ill* indictable offence to say 
of ajustice of the peace, in the execu- 
tion of bis office, '• you are a rogue 
and a liar." ' , ^ 

R, v. Revel, Stra. 420. 

-28. And for such words spoken in tlie 
presence of a justice, he mav com-- 
niit the party ; but when behind his 
bjick, the party may be indicted for 
a breach of the peace. Ibid, 

29* Bnt the CcJurt refused to grant an 
information against a person who in 
a conversation al)ont a warrant 
granted by a justice, said the justice 
was H rogue and a foresworn rogut*, 
for it is not the same insult and 
contempt as if spoken to him in the 
execution of his office, which would 

• make it a matter indictable. 
R, V. Pocock, Stra. 1157. 

30. It is not indictable to tell the 
mayor of a tow^n you do not care for 
him, or that he is a rogue and rascal. 

R.v.Langley, Ld. Raym. 1029* 
I Salk. 6*97. 3 Salk. 190. 

31. But if the mayor had been in the- 
execution of his office, he might have 
committed defendant. 

32. It is not an indictable offence to 
exercise a trade in a borough con- 
trary to the bvt^laws of that borousjh. 

R. V. J. SJidrpless, 4 T. R. 777. 

33. The voluntary absence of a chief 
officers of a corporation upon the 
charter day of election of his suc- 
cessor, is not indictable upon the 
Stat. 11 G. I. c. 4. s, 6. ufiless his 
presence as such chief officer be 
necessary hy the constitution of the 
corporation,' to constitute a legal 
corporate assembly for such purpose. 

R. v, Corry, 5 E. R. 372. 

34. Where a duty is thrown on a-body 
c6nsisting of several persons, each 
is individually liable for a breach of 
duty, as well Jbr acts of commission 
as of omission. 5 T. R. 607- 

35. A mere false assertion, unaccorti- 
panied by a recommendation, is not 
indictable. 6 T. R. 505. 

36. Indictment lies against one who 
was clerk to the agent for French 
pri80E>ers of war, for taking briber 
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in order to procure the exchtngeof 
some of them out of torn* 
R. V. Beale^ E. 38 G. 3* 

Cited 1 E.R. 183. 

37* Public oflioert may be indicted 

for enablini^ atcountants with the 

pay-o6Sce to pass false accounts in 

fraud of the revenue, 

R. V. Bembridgt ^ a/. 6 E. R. 136. 

38. It is an indictable offence, toge- 
ther with two others to procure a 
person to be arrested by a justice's 
warranty and persuading the ma- 
gistrate to refuse good bail which 
was offered, and to commit the party 
Apprehended, and persuading the 
gaoler to lay such party in irons, 
whereby the gaoler extorted money 
from him. 

jR. V. Tracy^ 3 Salk. 192. 

39* This was probably determined 
upon the ground of its being a 
cmipiracy. (Editor.) 

40. It is not an indictable offence to 
say of a man, that he made an 
assault on P.T. and bad actually 
known her without her consent, with 
intent to procure money of the 
prosecutor. 

jR. V. Cat9e, Ld. Raym. 857. 

41. Indictment " that defendant in- 
tending to defraud the king, and 
unjustly to procure a payment to be 
made as to the widow of an officer, 
did knowingly publish a certain 
false and counterfeit affidavit pur- 
porting 'to have been sworn to by 
one E. R. before T* E. esq. a jus- 
tice, of the #peace, by which means 
he received (a sum of money) of the 

. paymaster of the king's bounty," 
laid as an offence at common law, 
is good, though not laid to be forged 
by the defendant. 
R. V. 06rtatt, Stra. 1144. 

42. And the Court said that since 
Ward^M case this could never be 

■doubted, and that it was in the 
election of the party in the case of 
forging deeds to lay the indictment 
either at common law or upon the 
Stat 5 Eliz. c. 14. which it is ob- 
servable has the word writings m 
contradistinction to deeds. Ibid. 

43. It is not an indictable offence to 
assault and beat a custom-house 



officer, because the stat. 13 & 14 
Car. 9. c. II. s. \6. has appointed 
a particular mode of punishment 
for it. 3 Ld. Raym. 991* 

^fioii.3Salk. 189. 

44. I f a pilot disobey the orders of the 
Privy Council made pursuant to the 
provisions of 26 G. 3. c. 6. s. 1 • with 
respect to the performance of qua- 
rantine, he may be punished at 
common law by information, not- 
withstaniling the Sth section of the 
act, which relates entirely to the 
taptazn^ seamen and passengers^ on 
board such ship, and does not reach 
the case of a pilot. 

R. v. HarriSf Leach, 623. 
4T. R. 909. 

45. The statute 96 G. 9. c. 6. s. l. 
enacts that all persons going on 
board ships coming from infected 
places shall obey such orders as the 
king in council shall make, without 
annezingany particular punishment; 
the disobedience of such an order is 
an indictable offence, and punish- 
able as a misdemeanor at common 
law. 4 T. R. 902. 

46. Though the statute 19G. I. c. 2.5; 
imposes a penalty of 905. per thou- 
sand for burning place bricks and 
stock bricks together, and there is 
no appropriation of it, nor any me- 
thod prescribed in the act now it 
shall be recovered, yet in the Court 
of King's Bench held it could not be 
recovered by indictment, but was 
snable for in a court of revenue only. 

J2. V. Afdf/aiid, Stra. 827. 

47. AVherea statute directs that a for- 
feiture shall be recovered by action 
of debt or information, an indict- 
ment does not lie. 

Glasses case^ 3 Salk. 350. 

48. An indictment may be preferred 
at the suit of the queen on 31 Eliz. 
c. 5. s. 5. at any time within three 
years after the offence committed. 

R. V. FrankfyHf Ld. Raym. 1038. 

49. Where a statute has made an of- 
fence which was before only a misde- 
meanor a felony, an indictment will 
not lie for it as a misdemeanor. 

R, V. Cross, 1 Ld. Raym. 71 L 
3 Salk. 193. 
50* The owner of bouses in St. Ca- 
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tharine^s, the rooms of which were 
let out to several families, lield nut 
to be liaMe to the penalties of 3 1 
£liz. c. 7* for the house is not a cot- 
tagfe, and all new buildin£;8 about 
town would be liable to the same 
prosecution, there not being four 
acres laid to any of them. 
R. V. Pattle, Stra. 404, 
51* Held also that the proviso in the 
Stat, for market towns would take in 
the al)ove case, for as' far as the 
houseti arc contiguous, Wapping is 
part of the town. Ibid, 

52. Au indictment for selling beer by 
false measure need not shew to whom 
it was sold, for the informer may not 
know the name of the person. 

R. V. Gibbs, Stra. 490\ 

53. An indictment for selling divers 
quantities of beer by false measure, is 
bad for the uncertainty. 

/?. V. Gibbs, Stra. IgG. 

54. It is not indictable that defendant 
came to prosecutor and pretended 
to be sent to him by T. G. to re- 

' ceWe money for his use, unless there 
is a false token. 

R. y. JoneSy Ldl Raym. 1013. 
1 Salk. 379. 

55. Indictment against defendant fpr 
that she, intending to deprive prose- 
cutor of divers sums of money, did 
falsely and maliciously accuse him 
of robbing her, adjudged ilU 

R, V. Sianehottse, 3 Salk. 188. 

56. Upon au indictment for throwing 
down skins into a man's yard, which 
was a public wa}^, by which another 
man's eye was beat out, it appearing 
in evidence that the wind took the 
skin and blew it out of the way, and 
so the damage happened, the defen-* 
dant was acquitted. 

JR. v. Gill if at. Stra. 190. 

57. It is an indictable offence to dis- 
obey an order of sessions mi^de for 
the maintenance of the defendant's 
grandchildren. 

k. V, RMnsofii (Clk.) 

Burr. Rep. 800. 

58. For such an offence was one at 
common law, before the, passing of 
the statute 43 Eliz. c. 2. 

5Q4 And 801 rndietrtiept for disobeying 



ah order of justices must shew expli- 
citly that an order was made. It is 
not sufiicient to state the order by 
way of recital, 

i?.v. Crowhurst^ Ld.Raym. 1363. 

60. A person is indictable for disobe}'.' 
ing an order of justices to widen an 
highway ratione tenunSf for the act 
13 G. 3. c. 78. ejaeods to sucH 
highways. 

R, V. Balme Sf aU Cowp. 648. 

61. It is an indictable offence to re- 
fuse to provide for a poor boy 
placed apprentice to defendant pur- 
suant to the statute. 

*i?. V. Goulds 1 Salk, 381. 

62. And so fox not receiving or turning 
ojf. Ibid, 

63. And in such an indictment ititi 
not necessary to lay the offence with 
a viet armis^ but it'it be so laid these 
words may be rejected as surplusage. 

Ibid,. 

64. Qu. Whether an indictment will 
lie a^inst overseers of the poor for 
refusing to account, for another re-*' 

. medy is provided by the statute. 
R, y, Hemmings and Gheni^ 

3 Salk. 187. 

65. Held not 'to be an indictable of- 
fence for a constable who had seized 
money suspected to be clipped, to. 
refuse to deliver it to a justice of 
the peace. 

R. V. Half, 3 Salk; 188. 
But qu. if this case be taw. 

66. It is an indictable offence in a con- 
, stable alYer he has been duly chosen, 

to refuse to execute the office. 
R, V. Lone, Stra. 920. 

67. It is ah indictable offence in a 
constable to discharge and suffer tc^ 
escstpe a person committed to his 
custody by a watchman as a loose 
and disorderly woman^and a street 
walker. 

R, V. Booties Burr, Hep. 865. 

68. And in such an indictment it is 
not necessary to charge that the de- 
fendant knew the woman to be a( 
street walker. ILid, 

69. A corporation has no power of 
common right to elect a constable, 
and therefore an indicj:ment for re- 
fubtng to serve that office on being 
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thereto elected by n corporntion, 
must set forth the prescription of 
the corporation ho to do, ur it is bad. 

R. V. Bernard, 2 Suik. 6^ 

1 Ld. Uayiii. 94. 
70. If a pawnbroker refuses upon ten- 
der of the money to deliver the j^oods 
pledj;^ed, he inny be indicted, 

Anon, 2 Salk. 522. But contra, 
R. V. Jones, 1 Salk. 379. 
71- A mayor of a city, bein^ a justice, 
made an order that a company in 
the city should a'dmit one to be u 
freeman of that corporation, and 
the master of the company bein*^ 
served with the . order refused to 
obey it, and for this was indicted ; 
but per Cur. it is not indictable, for 
it is only a non-feasance and a par- 
ticular wrong done to another. 

R. V. ^.'kinsov, 3 Sulk. 188, 

72. Nor is it indictable to keep an open 
shop in a city not being free thereof, 
contrary to the immemorul custom 
there. 

/?. V. Gorge, 3 Salk. 188. ' 

73. Nor to refuse to obey an order of 
a justice of the peace to pay wages 
for work done. 

R. V. Brown, 3 Salk. 189. 

74. Indictment for words spoke with 
intent to prejudice the market of B. 
and hinder the town of toll, viz. •• / 
have got a judgment against the 
town, for that we shall not pay for 
standings and they are fools that pay,^^ 
quashed, and the Court said the 
Kecorder of the town ought to be 
lined for it, 

R,\, Harwood, 1 Salk. 370. 

75. A person may be indicted for re- 
fusing t« take upon himself the of- 
fice of overseer of the poor, after 
being duly appointed. 

R, V. Jones, Stra. 1 1 45. 
7G. An indictment will not lie for not 
curing a person of a disease, ac- 
cording to promise, for it is not a 
public offence and no more in effect 
than an action on the case. 

R. V. Bradford,,} Ld. Raym. 366. 

3 Salk. 189. 

77. An indictment for taking a bastard 

cliild born out of the parish of A. 

«nd bringing it into another parish, 

and there keeping it' privately with- 



out notice to the churchwardens, 
and with intent to charge that par- 
rish, quashed, because it appeared 
the parish could not be burdened, 
the i)astard beini; born out of the 
pari«>h of A. 

R. V. Warne, Stra. 644. 

78. An indictment for conspiring to 
marry a poor person t>ettled in A. to 
a person settled in B. in order to 
bring a charge on the parish of B. 
quashed on demurrer, being said not 
to be an indictable offence. 

R, V. £c/tr<TrJ.f,Stra. 707. 

79. But this decision appears not to 
be law. See R, v. Tarrant , 

Burr. Rep. 21 06. 

80. An indictment does not iie against 
a person for entertaining idle an<i 
vagrant persons in his house. 

R. V. Langley, 1 Ld. Raym. 79P. 

81. And if it did, it ought to state 
that the persons were vagrants at 
the time they were so entertained. 

Ibid. 
8^,^ On demurrer to an indictment for 
secreting a woman big with an ille- 
gitimate child, so that she could ,\\oi 
be Ivad to give her evidence about the 
father, judgment, was given for de- 
fendant, for the child cannot be il* . 
legitimate before born, there being 
always a probability that it may be 
born in lawful wedlock. 
R, V. Chandler, Stra. 6I 1. 

Ld. Raym. 1368. 

83. It is not an indictable offence to 
keep a house and therein to receive 
women with child and deliver them. 

R. V. M' Donald, Burr. Rep. 1646. 

84. Any person making or knowingly 
using a false affidavit taken abroad, 
(though a forging could not be as- 
signable on it here), in order to 
mislead our own courts and to pre- 
vent public justice, is purijshable 
by indictment for a misdemeanor. 

Omealy v. Newell, 8 E. R. 364. 

85. It is not an indictable offence to 
set place and keep a person on the 
public footway in a city for several 
hours together on several days, to 
distribute and deliver out hand bills 
to the passengers, whereby such foot- 
w ay was greatly impeded and ob- 
structed, so that persons there pass* 
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ing and residing could not freely go, 
pass &c. as they ought and were 
wont to dp, ifec. 

R. ▼. Sarmon^ Burr. Rep. 51 6. - 

86 Knowing It/ exposing to sale and 
selling wrought gold, under the ster- 
ling aWoy, and as for gold of the 
true standard weight, which is in- 
dictable in goldsmiths, is not so in 

- another person. 

R^ V. Bower J Cow p. 323. 

B7- The following were declared to be 
offences at common law, and not 
done away by the repeal of the sta- 
tute 5 & 6 Ed. 6. c. 14.. 

^8. Spreading rumours with intent to 
enhance the price of hops, in the 
trearing of hop-planters, dealers and 
others, that the stock of hops was 
nearly exhausted, . and that there 
would be a scarcity of hops &c. with 
intent to induce them not to briiijf 
their hops to market for sale for a 
long time, and thereby greatly to 
hance the price. - 

R. V. Waddington, 1 E. R. 143. 

^% Spreading such rumours generally, 
with intent to enhance the price of 
hops. Ibid, 

90. Endeavonring to enhance the ' 
price by persua<iing divers dealers 
&c. not to take their hops to mar- 
ket, and^o abstain from selling for 
a long time. Jbid, 144. 

91. Engrossing large quantities of 
hops, by buying from many parti- 
cular persons by name, certain quan- 
tities, with intent to resell the same 
for an unreasonable profit, and 
thereby to enhance the price. 

Z)i. Ad idem, stating the particular 
contracts. Jbid. 

<}3. Getting into his hands large quan- 
tities, by contracting with various 
persons for the purchase, witfi intent 
to prevent the same being brought 
to market, and to re-sell at an un- 
reasonable profit, and thereby greatly 
to enhance the price. Ihid, 

S4. Buying large quantities witli like 
intent. Ibid. 145 & idS. 

^5. Buying large quantities with in- 
tent to re-sell at exorbitant profit, 
&c. Ibid.H5&. 168. 
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96. -Unlawfully engrossing, by buying 
large quantities with like intent. 

Ibid, 

97. Engrossing hops of divers persons 
by name, with an intent to re-sell at 
an unreasonable protit, and thereby 
enhance the price. 

R. V. Waddingtony.\ E.R. 167. 

98. Kngrossiug hops then growing, by 
forehand bargains, with like intent. 

Ibid, 
99» Buying all the growth of hopj* in 
several parishes by forehand bar- 
gains, with like intent. Ibid. I68, 

100. Buying all the growth of hops on 
certain lands in certain parishes, by 
forehand bai^j^ains, with intent to 
sell at an unreasonable price, and to 
enhance the price. , • Ibid, 

101. Engrossing, by buying large 
quantities of persons unknown, with 
intent to re-sell at an exorbitant 
price, &c. Ibid, i09. 

102. Buying hops then growing, with 
intent to re-sell at an exorbitant 
price and lucre. Ibid, 

103. To forestall any commodity which 
is become a common victual and 
necessary of life, or used as an in- 
gredient in the making or preserva- 
tion of any victual, though not for- 
merly used or considered as such, 
is an offence at common law. 

Ibid, 

104. It seems that persons putting on 
bourd a ship an unknown article of 
a combustible and dangerous na- 
ture, without givilig due notice of its 

• contents, so as to enable the masfer 
to use proper precautions in the stow- 
ing of it, is guilty of a misdemeanor. 

JVilliams v. The East India Com* 
pany, 3 £, R. 201. 

105. Threatening by letter or other- 
wise to put in motion a prosecution 
by a public officer, to recover penal.-' 
>ies for selling.Fryar's Balsam, with- 
out'a stamp (which by stat. 42 G. 3. 
c. 36. is prohibited to be vended 

• without a .stamped label), for the 
[rurpose of obtaining money to stav 
the prosecution, is not such a threat 
as a tirm and prudent man may. not 
be expected to resist, and therefore 
is not in itself an indictable offence 
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at commoD law^ althosigb it be ml- 1 
ledged that the money was obtained ; | 
no reference beine made to any sta- 
tute which prohibits such attempt. 
Jt. V. Southerton^ 6 £• R. 126» 
^06* But it seems that such an offence 
y is indictable upou the statute 18* 
£liz« c. 5* s. 4. for regulatine com- > 
inon informers^ which prohibits the 
taking of money, without consent of l 
court, under colour of process, or 
without process, from any person, 
upon pretence of arty offence against 
a penal law. Ihid* 

^07> But no indictment for any at- 
tempt to commit sgch a statutable 
misdemeanor can be sustained as a 
misdemeanor at common law, with- 
out at least bringing the offence in- 
tended within and laying it to be 
against the statute. Ibid. 

} OSto Thon gh if the party so threatened 
bad beenj alledged to be guilty of the 
offence imputed, within the statute 
imposing the duty and creating the 
penalty, such au attempt to com- 
pound and stifle a public prosecu- 
tion for the sake of private lucre, in 
fraud of the revenue, and against 
the policy of th^ statute, which gives 
^he penalty as auxiliary to the reve- 
nue and in furtherance of public 
justice, for example sake aii^iit also, 
upon general principles, have b<ben 
deemed a sufficient ground to sustain 
the indictment at common law. 

Ibid. 
ip.O. Mixing alurh with bread, in such 
manner as that round lumpsof itwcre 
found in the loaves, is an indictable 
offence. R. v. Dixon. 

3 Mhu. & Sel. Rep. 11. 
110. Especially as. the statute 36 G. 3. 1 
c. 2<i2. s. 3. has interdicted ithe use | 
of that ingredient in the making of 
bread. / Ibid* 

f 1 1. It is an indictable offence Tor se- 
veral persons to conspire on a par- 
ticular day, by false rumours, to 
raise the pfice of the public gp- 
yerument funds, with intent to injure 
the persons who should purchase 
on that day. 

/?. V. De Berenger Sf ah 

3Mau. & gel. Rep. 6. 

1 12. Aad such an indictment is well 

• • - . • ' . . . . J . . t . . ... 



enough without specifying tbe par- 
ticular persons who did purchase to 
be the persons intended to be in- 
jured; and held, that the public go- 
vernment funds of this kingdom 
might mean\ either British or Irish 
funds, which since the Union were 
each a part of the funds of the 
t^nited kingdom. lbid» 

13. A great number of persons at 
Birmingham, (3,500), admitting of 
an extent to «0,000, covenanted by 
a deed of copartnership to raise a 
large capital, ( £20,000), by small 
subscriptions of £i for each share, 
for the purpose of buying corn, 
grinding it, making bread, and deal- 
ing in and distributing flour or bread 
amongst the partners, under tbe name 
and tirm ot the Birmingham Flour 
and Bread Company, and under the 
management of a committee ; and 
covenanted that no partner should 
hold more than twenty shares, unless 
the same should come to him by 
marriage, &c. or by act of law ; 
and that each member should weekly 
purchut»e of the copartnership a cer- 
tain quantity of bread or flour, not 
exceeding one shilling in value for 
each share, a9 the committee should 
appoint; and that no partner 
should assign his share, unless the 
assignee should enter into covenant 
with the other partners for the per- 
fornfance of i|ll covenants in the 
original deed; and that the majority 
of partners ^t a public meeting, 
might make bye laws to bind the 
whole: 
Upon an indictment against several of 
the parties, charging them upon the 
statute 6 G. I. c. 18. s. 1II.& 19* as 
for a public nuisance, with intend- 
ing to prejudice and aggrieve divers 
of the king's subjects m their trade 
and commerce, under falde pretences 
of the public good, by subscribing, 
collecting and raising, and also by 
making subscriptions towards raising 
a large sum for establishing a new 
and unlawful undfriaking, tending 
to the common grievance &c. of great 
numbers of the king's . subjects ia 
their trade and commerce, u €• 
making subscription towards rsusiog 
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f0,a00/« in SOiOta shares for the 
purpose of buying corn, and grind- 
ing and making it into flmir and 
bread, and dealing in and distri- 
buting the same ; and aiso in the 
presuming to act as a earporaie body 
and pretending fo raise a trans/era- 
hie and assignable stock for the same 
purposes : 

The jury having found specially that 
the company was originally (during 
the high price of provisions) insti- 
tuted from laudable moitves^ and/or 
the purpose of more regvlarfy sup» 
plying the town o/B. and the neigh- 
bouthood with jUmr and breads and 
that the same was originally and still 
is beneficial to the inhabitants at 
largCf but is (i. e« at the time of 
finding the special verdict, which 
does not include the time of the of- 
ience charged in the indictment,) 
prejudicial to the bakers and mil- 
iers of the town and neighbourhood 
in their trades. 

The Court gave judgment for the </e- 
fendants^ considering the case not to 
be within the statute on which the 
indictment was' framed. 

R. V. Webb et al. 14 E. R. 406. 

II. Form of Indictments 
J. If in the statement of any offence^ 
by statute there be any description 
in tlie negative, the affirmative of 
which would be an excuse for the 
defendant, it need not be set out in 
the indictment. 5 T. R. 83. 

2* Every indictment must contain a 
complete description of such facts 
and circumstances as constitute the 
crime, without inconsistency or re- 
pugnancy; but except in certain 
cases where technical expressions 
having grown by long use into law 
.are required to be used, the same 
sense is to be put on the words of an 
iudictment which they bear in ordi- 
nary acceptation ; and if the sense 
of any word be in ordinary accepta- 
tion ambiguous, it shall be con- 
strued according as the context and 
subject matter require it to be, in 
order to make the whole consistent 
and sensible : The word until may 



therefore be construed either exc1u« 
sive or inclusive of the day to which 
it is applied, according to the cou-^ 
text and subject matter. 
i?. V. Stevens Sf Agnew^ 

5 £. R. 944. 

3. Therefore, where an information oa 
the Stat. 33 G. 3. c. 53. s. 62. prohi- 
biting officers of the East India 
Company, residing in India, froni 
receiving presents, charged, that the 
defendants being British subjects oa 
the 1st January, 1794, and frotn 
thence for a long time, to wit, until 
the 29th NovembeTf 1795, held cer- 
tain offices uuder the company, and 
during all that time resided in the 
Eaftt indies: and that whilst they 
held the said offices a.f aforesaid^ and 
whilst they resided iu the East Indies 
as aforesaidf to wit, on the 29/ A of 
November, 17959 they received cer- 
tain presents: held that the context 
shewed that thfs word until was to be 
taken inclusive of the 29th November, , 
1795. lb. 

4. But that if it had been incapable of 
receiving an tncZ/mve^ construction, 
the words under the first videlicet, 
** until the igth of November^ 1795," 
could not have been rejected as sur- 
plusage; for that can never be where 
the allegation is sensible and con- 
sistent in the place where it occurs, 
and not repuenant to antecedent 
matter, though laid under, a vide^ 
licet^ and however inconsistent with 
an allegation subsequent. lb. 

5. Where an evil intent accompany- 
ing an act, is necessary to constitute 
such act a crime, the intent must 
be ailed ged in the indictment and 
proved ;v though it be sufficient to 
alledge it in the prefatory part of the 
indictment. But where the act is 
in itself unlawful, the proofs of jus- 
tification or excuse lies on the de-' 
fendant, and on failure thereof the 
law implies a criminal intent. 

A. V. Phillips. 6 E. R. 464. 

6. Time and place must be added to 
every material act in an indict- 
itient. 5 T. R. 607. ' 

7. Some day must be all edged iu the- 
indictment on which the offence was 
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rommitted, but it \* not material that 
it ttliould l>e proved on that day. 
Charnork'scase^ 1 Sal k. '28?. 

8. Upon a dtfniurier to an indictniffnt 
found in an inferior court, ohjeftion 
may be tiiken as well to the jurisdic' 
iion of Hueh court as to the subject 
matter of the indictment. 

ye. V. Fearnleyy 1 T. R. 3l6. 

9. Stating the defendant to be late of 

W. and laying; the otl'ence to be at 

the parish aforesaid^ was lield not to 

<bu(}iciently certain 5 T. R. \VH, 

10. An indictment for an assault de- 
Bcribiu}^ the defendant as *' late of 
A. in the county of B.'* without 
htatin^ that A. was n parish ^ is bad, 
although the oflence is laid to have 
been com6iitted at the parish afore- 
8aid, in the county aforesaid; for 
«ome certain venue must appear on 
the face of the record, and here the 
offence is laid at the parish aforesaid, 
and no parish is before mentioned. 

R. V. Mat hews i Leach, 664. 

11. An indictment on the stat. S3 G. 
3. c. 13. for enticing artificers to go 
out of the kingdom &(*. alledged 
that the defendant cont/acted with 
4he manufacturer &c. •• to po out 

of this kin<^doin of Great Britain 
into a foreign country called Amc^ 
ricaf such foreign country not being 
then within the dominion of or be- 
longing to the crown of Great Bri^ 
tain :'* and held good after verdict. 
R. V. Myddleton, 6 T. R. 739. 

12. It is no objection in arrest of judg- 
ment, that the indictment contains 
several' charges of the same nature 
in the difl'erent counts. 

3 T. R. 93. 

13. Two persons cannot be joined in 
the same indictment for being 

. scolds. Stra. 921. 

14. But in the case of felony, if it 
appear before the pjisoner has 
pleaded or the jury are charged, 
that he is to be tried ^ox separate 
offences^ the Judge in his discretion 
may quash the indictmelit. 

3T.R. 106. 

15. Or if the Judge do not discover 
it till after the jury are charged, he 
may put the prosecutor to his elec- 



tion on which charge he will pro- 
ceed. 3 T. R. 106. 

16. Judgment was arrested oif an in- 
dictment setting^ forth that the de- 
fendant made an assault on two per- 
sons, the assaults being two distinct 

. otfeiices, and therefore could not be 
laid in the same indicttnent. 
R. V. Clendm, Stra. 8/0. 

Ld. Ravm. 1.572. 

17. Biit see R. v. Hevfieid and Saun- 
d^s. Burr. Rep. 984. where this 
case is denied tu be law. * 

18. In an indictment for au offence at 
common lawr, a conclusion of contra 

formam statuti may be rejected as 
stir pi usage. 

R. V. Afatthews, 5 T. R. l62. 
Leach, 664. S. C 

19. An indictment for a matter which 
' was not an offence at common law, 

but which has been created by stu- 
tute, must concliide, against the 
form of the statute, or it is bad. 
A*. V. Harmon, Ld. Hayuu 1 104. 

20. In an indictment against a re? 
ceiver of stolen goods for a misde- 
meanor, it is not necessary to aver 
that the principal has not been con- 
victed ; but such a fact is matter of 
defence to be proved by the de- 
fendant. R. V. Baxter, 5 T. R. 83. 

21. An indictment that the defendant 
was appointed overseer of the poor 
of the parish of A. ** and that he 
afterwards refused to take the said 
office of overseer of the parish, to 
which he was so appointed," was 
held good on demurrer. 

JR. V. J. Burder, 4 T. R. 778. 

22. In an rndietuient against a pnl)iic 
officer for breach of duty, it is suf- 
ficient to state generally, that hefs 
such officer, without shewing his 
appointment. 

jR. V. K J. Holland, 5 T. R. 607. 

23. In au indictment against a servant 
of the £ast India Company for of- 
fences in India, it is sufficient to 
charge him with a wilful breach of 
duty, without adding^ that it was 
corrupt. ^ 5 T. R. 607. 

24. In an indictment against an of- 
ficer for disobedience of orders it is 
not necessary to aver that the orders 

. have not been revoked, or that they 
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are in force; if they be not still in 

force it is mutter of defence. 
5 T. R. 607. 
85. When a public officer is charged 

with a breach of duty, which duty 

arises from certain acts within the 

limits of his government, it is not 
necessary to aver in an indictment 
against him, that he had notice of 

those acts, he is presumed from his 
situation to know them. 
5 T. K. 607. 
26. A charge in an indictment against 
an officer with a breach of orders, in 
not prosecuting a war^' with all pos- 
sible vigour and decision," is too 
uncertain, even though the charge 
be made in the very words of the 
order given him. 5 T. K. 607. 
27* In an indictment for conspiring 
tu pervert the cpurse of justice by 
producing a false certiHcate (under 
' the hands of justices of the peace 
that a road indicted is in repair) in 
evidence, to influence the judgment 
of the Court; it is not necessary to 
set forth that the defendants knew 
at the time of the conspiriK'y that 
the contents of the certificate were 
false: it is sufficient that for such 
purpose they agreed to certify the 
fact as true, without knowing that it 
was so. 6 T. R. 6 1 9. 

1}8. In an indictment on 37 Geo. 3. 
c. 70. making it felony to endea- 
vour to seduce a soldier or sailor 
from their duty, it is sufficient to 
charge an endeavour &o. without 
specifying the m^ans employed. 
R, v. ^'ulier, (in Cam. Scac.) 
1 B, ami P. 180. 

Jc). Under a charge that A. eridea- 
voured to incite B. to mutiny, be- 
ing a soldier, knowledge of B/s be- 
ing a soldier is implied. . The word 
advisedltf in such case, is equivalent 
to scienter, 1 B. and P. 181. 

30. Semhie that if one endeavour to 
comprise two sepaa'ate offences, a 
count in an indictment charging 
that endeavour n)ay contain those 
two offences. Ibid, ' 

3J. A government storekeeper, resi- 
dent in ^li/igua, transmitting false 
vouchers to his agent in London^ who 
, , jielivered them at the custom-house 



there, unknowing of the fraud, is 
indictable in London^ as if for his 
own act there. 

R, v. Mu7itont Sittings after Mi- 
chaelmas term, 1793, (cited). 

6 E. R. 590. 

32. The court will not quash a^defec- 
tive indictment^n the motion of the 
prosecutor after plea pleaded, before 
another good indictment be found. 

R. v. Dr. Wynn^ 2 E. R. 226 

33. An indictment for^in assault, false 
imprisonment and rescue^ stated 
that the J udges of the court of record 
of the town and county y &c. of P. is- 
sued their writ, directed to T. B. 
one of the Serjeants at mace of the 
said town and county ^ to arrest W., 
by virtue of which T. B. was pro- 
ceeding to arrest VV. within the JU" 
risdiction of the said courts but that 
the defendaot assaulted T. B. in the 
due execution of his office^ and pre- 
vented the arrest; held such indict- 
ment bad ; it not appearing that T. 
B. was aw officer of I he court : and that 
there could not be judgment after a 
general verdict on such a count hs for 
a common assault and false impri- 
sonment, because the jury must be 
taken to have found that the assault 
and imprisonment wa^for the cause 
therein stated, which cause appears 
to have been that the officer was at- 
tempting to make an i Medial arrest 
of another, which being a breach of 
the peace, the defendant might for 
aught appeared, have lawfully in- 
terfered to prevent it. 

R. v. Osmer, 5 E. R. 304. 

34. The Stat. 37 G. 3. c. 123. makes 
it felony for any person in any man- 
ner or form whatsoever to admini- 
ster &c. any oath purporting or in- 
tended to bind the party to engage 
in any seditious purpose, or to dis- 
turb the public peace, or to be of 
any society &c. formed for any such 
purpose &c. or not to inform or give 
evidence against any associate &c. 
And by s. 4. it shall not be necessary 
in an indictment for any such of- 
fence to set forth the words of the 
oath, bCitit shall be sufficient to set 
forth the purport of it, or some ma- 
terial part thereof; held that an in- 
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ment charging that the defendants I 
•duiiaiitered to J* H. an oath in- 
tended to bind him not to inform or 
give evidence againut any member 
of a certain nociety formed to dis- 
turb the public peace for any act or 
exprcMion of hit or theirs &c. in 
goody without alleging the tenor or 
purport of the oath to be set forth, 
and without shewing in what man- 
ner the public peace was meant to 
be disturbed by such society. 
it V. Moars^ 6 E. R. 419* ' 

35* It is no objection, on demurrer^ 
that several diiferent defendants are 
charged in diHerent counts of an in- 

. dictment for offences of the same na- 
ture; though it mav be a ground 
for application to the discretion of 
the Court to quash the indictment. 
jR. T. Kingston df ai. 8 R.R. 41. 

36. And an indictment against certain 
commissioners for a contempt of an 
order of es&ions in not paying the 
costs of an appeal awarded against 
them» stating generally that the 
party appealed to the sessions 
against a certain notice in writing 
under the hands of five commission* 
ers acting in the execution of the 
statute, and which notice was made, 
or purported to be made, under the 
powers to them given by the act, 
seems sufficient ; for the Court will 
presume, as against the persons issu- 
ing such notice, that it was signed 
by them when lawfully assembled 
at a public meeting holden by virtue 
of the act. 8£. R. 41. 

37. But counts in the indictment stat- 
ing an appeal against a notice in 
writing, signed bv Am B., C, D., 
and £., five of the commissioners, 
and an order by the Sessions, that 
the commissioners acting under the 
statute^ and being the respondents in 
the said appeqlt on service of the said 
order, should pay the appellant 10/. 
costs of appeal ; and alledging ser* 
vice of the order on those Jive nmd 
others acting as commissiakerSf &c. 
and then chiirging, that at a subse* 
quent meeting held, by virtue of the 
act. A., B., (omitting C*) D., and 
£.| and also F. and G. commission- 
fsrsy were present and acting, and 



formed a majority« a demand of the 
10/. costs was made on those six^ 
which they refuHed to pay: and 
other like counts, charging service 
of the order upon part only of those 
who were indicted for a contempt 
of it; were on general demurrer 
holden by the Court of K. B. to be 
bad. And the offence being laid 
joint I jf against the several sets of de- 
fendants in each count, the Court 
could not give judt^ment on snch 
an indictment even against the ybicr 
who were parties to the appeal, and 
on whom service of the order was al- 
ledged, there being no count includ- 
ing these only. 8 £• R. 41. 

38. If in an indictment the offence be 
charged to have been done in the 
time of the late king, and conclude 
airainst the peace of the present 
king, it is a fatal error. 

R. v. Lookup^ Burr. Rep. 1901.- 

39. And for this reason, upon writ of 
error brought, the judgment of the 
Court of K. B. was reversed by 
the House of Lords after judgment 
awi^rded. Ibid. 

40. Immaterial averments, which are 
not connected with the charge in 
the indictment, need not be proved. 

R. V. Holt, Leach, 677. 
3 T. R. 436. 

41. Indictment for taking and carry- 
ing away so many malt tickets, 
quashed, because it did not say from 
whence they were taken or to whom 
they belonged. 

R. V. Carter, Ld. Raym. 890. 

42. Indictment for forging a cocket 
for five packs of linen cloth, without 
saying how much cloth' there was 
in those packs, held. good, for it is 
sufficient to describe the thing in 
which it is contained. 

R. V. Brotffit, 3 Salk. 172. 

43. Where a defendant under parti- 
cular circumstances mentioned in a 
statute subsequent to that creating 
the offence is exempted, the nega-> 
tive of these circumstances need not 
be averred in the indictment, but 
may be taken advantage of in evi-» 
deuce on not guilty pleaded* 

JR. v. Peml^ton, Bl. Rep. 230. 

44. On an indictment on 5 £liz. c. 4. 
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••31. it was decided that whatever 
license might be given by a ay sta- 
tute subsequent to 5 Eliz. to per- 
sons who had not served a seven 
years apprenticeship to exercise the 
trade of a farmer, under certain 
other qualifications therein described, 
yet as the trade of a farmer was 
clearly a trade used at the time of 
making the 5 Eliz. c. 4. it is not ne- 
cessary in an indictment on that 
statute to aver the want of the other 
qvLalificatioHi^ which by a subse* 
quent statute (1 Jar. 1. 1. 29. s. 6.) 
entitle the person so qualified to 
use the trade; but such other quali* 
Jications or exceptions must be shewn 
by the defendants by way of excuse 
either by plea or in evidence. It is 
enough for the prosecutor to bring 
the case within the general purview 
of the statute upon which the in* 
diotment is founded, if that statute 
has general prohibiting words in it : 
For where an indictment is brought 
upon a statute, which has general 
prohibiting words in it, it is suffi- 
cient to chai;ge the ofl'ence generally 
in the words of the statute, and if a 
subsequent statute, ' or even a clause 
contained in the same statute, ex- 
cuses persons under such and such 
circunistanceti, or gives license to 
persons so and so qualified, so as to 
excuse or except them out of the ge- 
neral prohibiting words, that mut>t 
come by way of plea or evidence, 
** that the party is not within such 
general prohibition but excepted 
out of it/* 

IL v. Pemberton, Burr. Rep. 1035. 

Indeed where the words of a sta- 
tute are descriptive of the nature of 
the offence, or the purview of the 
statute, or necessary to give a sum* 
mai^ jurisdiction, there it is neces- 
sary to specify in the particular 
words of such statute. Ibid. 

45. Insensible and usele&s words which 
obstruct the sense of an indictment, 
may be rejected as surplusage. 

II, V. Kedman if al. Leach, 536. 

46. An i^ndictment against Elizabeth 
Newman^ alitu Judith Hancock^ was 
for this fault quashed. 

£. V. Neumtan, Ld. Raym. 502. 



47. The word ** chattels** improperly 
inserted in a count against an aecesr 
sary may be rejected as surplusage. 

R, V. Morris 9 Leach, 525. 

48. The words **purporting to be a 
bank note" in an indictment mean 
that the instrument, upon he face 
of it appears to be a bank note^ 
and the want of such appfiarance 
cannot be supplied by extrinsic 
evidence, such as the prisoner's 
averring at the time of putting it 
away thiait it was a good bank note. 

. R* V. JoneSf Leach, 343. 

1 Dougi. 300. 

49. Q. whether an indictment against 
a person for enticing an apprentice 
to take away his master*s goods, 
which defendant received^ must state 
that the defendant did actually taka 
away the goods. 

R. v. Collingwoodt 3 Salk. 43. 

50. Where a statute enables trjastees, 
but without incorporating or giving 
them collectively a public name^ to 
prefer or order the preterhog an in- 
dictment against any one who may 
steal the trust property, and allows 
the goods stolen to be laid as their 
property, it must be so laid as the 
property of A., B., C. &c. by their 
proper names, and the words trus* 
tees of &c. subjoined as a descrip- 
tion of the capacity in which they 
were aathorized by the legislature 
to act. 

R. V. Sherrington Sf BulkUyt 
Leach, 578. 

51. Q. vfhether an indictment for a 
trespass, in taking vi et amds tres 
juvencas anglice yearlings colons 
brown^ &c. is good, without saying 
fascus or subniger hemg the proper 

Latin for brown. 

jR. V. Shearings Ld. Raym. 1394* 

52. The Court arrested the judgment 
upon an indictment, for that the 
keeper of the house of correction, 
having A. in his custody, who was 
committed by virtue of a justice of 
peace's warrant, the defendant un- 
lawfully rescued him, it nut being 
shewn for what A. was committee], 
so as to make the house of correc- 
tion a proper prison, (which primd 
facie it }$ not for all offences) and 
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and also becayite the Court could 
not judj^e of u proper judgment on 
60 |j;eneral a charge. 

R, V. Freeman^ Stra. 1 -226. 
SB* Stating a fact to have been doue 
treanonubly will not hnrt an indict- 
ment for an offence that has a ten- 
dency to high treason, and the in- 
sertion of tha*t word is not improper 
because it shews that the defendant 
had a treasonable intent but was 
afraid to put it in execution. 

jR. V. Tayhft Ld. Ruyn). 879* 

54. If an act is stated to have been 
done in contempt of our said lord 
the king and his laws^ and against 
the peace, the words against the 
peace being words of reference 
shall be held to relate to the king 
in whose reign the alledged offence 
was committed, and not to either of 
the other kings also ' before men- 
tion/ed. 

i?. V. Taylor^ Ld. Raym. 879. 

55. Qu. Whether upon an indict- 
ment €or forging an assignment of 
a lease, an allegation that it is wit- 
nessed by a certain indenture that a 
lestior had demised, and by the said 
indenture did demise, is a sufficient 
allegation that there was a lease. 

R, V. Goddard and Carlton^ Ld. 
Jlaym. 920. 3 Salk. J?!. 

56. An Indictment wa»i quashed after 
conviction upon error brought, be- 
cause 1. it was ideo veniat inde pe- 
ra/or when it should hiive beenpr<c- 
ceptvm est vicecomifi; 2. it was ve^ 
tieritnt the jury in the ^preterfect 
instead of veniuni in the present 
tense ; and 3. because gvi tarn &c. 
was left out in the award of the 
venire which is an essential part. 

jR. V. George, Stra. 308. 

57. In an indictment for perjury in 
an adidavit to hold tu hail, it was 
laid to have been taken by virtue of 
a temporary statute which had been 
after continued by another statute, 
which latter act had also in some 
respects altered the former, and held 
well; for when an act is continued, 

. every body is estopped from saying 
it is not in force. 

i?. v. Morgan f Stra. IO66. 



two principals with two distinct fe-» 
lonies in separate counts, and then 
charge an accessary with receiving 
the principal felons knowing them 
to have committed the felony afore" 
saidf the uncertainty fo which of 
the antecedent felonies this relative 
applies will vitiate the indictment 
against the accessary. 

R. V. Graham^ Leach, 101. 
59- Where an indictment charged 
that Francis Morris the goods, &c. 
above mentioned so feloniously 
stolen &c. feloniously did receive 
and have, he the said Thomas Mor- 
ris then and there well knowing the 
said goods &c. to have been feloni- 
ously stolen &c. After convictioo 
it was moved in arrest of judgment, 
that the indictment having alledged 
that Francis Morris had received 
the property and that Thomas Moi;- 
ris knew it to have baen stol^, the 
conviction could not be supported 
against the accessary for that the 
fact of receiving and the knowledge 
of the' previous felony must reside 
in the same person, whereas the in- 
dictment charged them in two dif- 
ferent persons?' and the question 
was referred to the twelve judges, 
whether the words '* the said Thomas 
MorrisC^ could be rejected as sur- 
plusage: And they were unanimous 
that as the indictment would be sen- 
sible and, good without those wordst 
they might be struck out as super- 
abundant and unnecessary. 

R. V. Morris, Leach, 1'I7» 

60. An indictment stating; that a road 
leading from the town of W. to the 
village of VL over a certain drain or 
ditch between the ancient enclo- 
sures within the parish of W. and 
town of H. and that the inhabitants 
of the town of H. ought to repair, 
is bad for uncertainty, not being 
laid to be in any parish. 

R, v. Hertford Inhab. Cowp. 1 1 i. 

61. In an indictment for not pay- 
ing wages which had been or- 
dered by justices, it must appear 
that they had power to order the 
payment of the wages. 

/?. V. Helling, Stra. 7 



58. If an indictment jointly charge J 62. Indictment against defendant for 
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that be qvondam Nich'um Careto 
haroneitum^ being a justice of the 
peace in. the execution of his office, 
per diversa scmidalosa minada et 
-contemptuosa verba abusvs fnit et 
ipsum in execulione officii sui pre- 
4iicti vi €i armtJi illicite retardavity is 
bad; for 1st. the words ought to be 
«et out that the Court may judge 
whether they are indictable or not; 
nud, 2d. retardavii will hardly war- 
rant calling it an obstruction, and 
it' it would some act or other*should 
be set out. 

R, V. i/bir, Stra. 690. - 
€3. If the clerks in the Crown Office 
draw an indictment unnecessurily 
long the Court can punish them 
for it. Stra. lOiG. 

64. On demurrer to an indictment 
agatnst defendant for a nuisance, 
•charging that he sepem levavii vel 
ievari causavif^ judgment wa^j given 
for defendant on account of the un- 
certainty of the charge. 

R. V. Stoughton^ Stra. 901. 
€[5. After conviction on an indictment 
the judgment was arrested because 
the words ad tunc et ibidem were left 
out as- to the swearing of the jury. 

/?. V. AforrM, Stra. 901. 
^6. Defendant was indicted for sel- 
ling ale in black pots not marked, 
and the indictment did not con- 
clude against the stat. ; but per Cur* 
it is good without such a conclusion, 
because the common law appoints 
that all measures should be just; 
*therefbreto sell less than measure is 
an offence at common law, and this 
circumBtance of marking the mea- 
sure is only added by the statute. 

3 Salk. 329. 
7. An indictment for a trespass be- 
fore justices of the peace, must con- 
tain the words nee non ad diversas/eh- 
nias iransgressiones et alia malefac" 
tOf Sfc, for they have been in all the 
commissions ever since IS £d. 3. 
«nd where it is Bot a proceeding 
upon this common law jurisdiction, 
but a jurisdiction given by statute, 
they must shew an appointment to 
bear and determine. 

R, V. Carter^ Stra* 442. 
'Cb, For at first the justices were only 



conservators of the peace, and the 
subsequent power to hear and de- 
termiae given by the stat. 18 Ed. 3. 
and 34 Ed. 3. is only that by com- 
mission they may have such a power. 

Jbid. 

69. An indictment for not working to- 
wards the repair of highways in - 
London, according to 22 & 23 Car. 
2. c; 17. 8. 6. shewing merely that 
six days inter such a time, and such 
a time were appointed by the jus- 
tices, ai|d that defendant did not 
come upon any of the six days, is 
bad, for the appointment by the 
justices ought to be of sucb days in 
particular, as 20th April &c. and 
notice ought to be given accordingly » 
and if the appointment Was ilU the 
defendant was not bound to come 
at all. 

R. v. Kime, Ld. Raym. 898. 
Salk. 357. S.C. 

70. A corporation must be described 
in an indicttfient correctly, by.tiieir 
corporate name, and the addition of. 
^uch corporate name as descriptive 
of the persons of which the corpora- 
tion is composed, is not sufficient. 

R* v. Patrick and Peppery 

Leach, 287. 

71. In this case the prisoners were in- 
dicted for cutting down in the night 
time trees growing in Eniield Chase, 
and the tirst count laid the trees to . 
belong to J. B., G. C. and'W.S. 
then being the churchwardens of 
Enfield aforesaid, they, the said 
J. B., G. C. and W. S. then being 
the owners of the said trees ; the se- 
cond count laid the same to belong 
to the same persons by name, then 
bein^ the churchwardens of the 
parish church of Eptield, in the 
county of Middlesex. By the stat. 
17 G. 3. c. 17. for dividing Enfield 
Chase, a certain allotment 6f the 
land was vested in the churchwar- 
dens of Enfield for the time being, ' 
and their successors for ever, in 
trust for the owners an^ proprietors 
of freehold and copyhold messuages, 
lands and tenements, within the 
parish, who were entitled to a right 
of common &c. within the Cha^e, 
and by s. 115. the churchwardens 
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were incorporated by the o«me of 
the churchwardeot of the parish of 
EoBeld, in the county of Middlesex. 

LeacbySd?- 

79. Indictment (br taking fish de bonis 
ei caiallit smii bad, for they could 
not be so unless they were in a close 
pond or trench, but they might be 
pi$ce$ iuos in a close pond, aud this 
IS ratiiome ioeif because they could 
not swim away- 
R. y. Sieer jr «/• 3 Salk. 189. 

73- Indict ment per jNriilor.|ircB«aifal. 
exutiit that defendant erected a cot* 
tage and ulienms pneseniant quod 
conimHOviieoHtrafurmamsfaiMtif and 
judgment reversed on a writ of error, 
for there is nothing to agree with 
pre»entantf and it is a new indict- 
ment distinct from the first, the 
matter whereof is no oflence at com- 
mon law, and the contra formam Sfc. 
necessarily refers to the ulterius pre" 
Mnlaaf and no more. 
R. V. TroMdffe, 1 Salk.37K 

74* Upon an indictment for perjury, 
stating that a trial was had before the 
Chief Baron, asgodaio sibi A. B. by 
nidprhu in Middlesex, that the de- 
fendant od tunc ct Undim m eadem 
Carta before, and sworn before the 
• Chief Baron a$9odaio sibi A. B. no 
objection can be taken, because the 
trial and perjury are stated to have 
been had and committed before the 
Chief fiaron without mentioning his 
associate, for it shall.be contended 
that the associate did continue with 
the Chief Baron all the trial, having 
been mentioned to have been there 
at the beginning. 

J?. V. Denmawt Ld. Raym. 1221. 

75- The coach glass of a gentleman's 
coach standing in a coach master's 
yard, who jobbed the horses for the 
carriage, and who stated he consi- 
dered himself to be answerable to 
the owner of the coach for every 
thing belonging to It, may be well 
laid to be the property of the coach 
master. 
R* V. Taylor 9 Letich, 359* 

76. Husband and wife were indicted 
for an assault and battering, setting 
forth, that they vi tt armis insuitvm 



/mi verberaveruni vulneraveruni S^c, 
and exception was taken that taiti/' 
ium/uit Ijeiug the singular number, 
could refer only to one of the defen- 
dants, and it being uncertain which 
was charged ,.neitner could be found 
guilty. But per Cur* it is well 
enough, for the imuUumfuit might 
have been left out, and the verberm^ 
vuhtrav, f^c, would have been jofB- 
cient, for t|iere cannot be a batter- 
ing and wounding without an as- 
sault, though there may be the 
latter without the former, and in- an 
indictment if enough be laid to 
maintain it, it is well enough. 
JR. V. Ingram ^ «x. 1 Salk. 394. 

77« Indictment against several for 
riotously assembling and breaking 
the chamber of S. in the house of 
D. James, and taking away gcnkls, 
and the evidence was that it was the 
house of Z>. Jameson, held fatal, 
for the chamber is local, though the 
taking away the goods is not. 
R. V. Cranage, 1 Salk. 385. 

78. An indictment *against the defen- 
dant, who was employed to make 
bread for the military asyluna, which 
charged that he delivered to,J. H*. 
divers t. e. S97 loaves as and for good 
household bread, for the use and 
supply of the said asylum and the 
children belonging thereto, whereas 
the said loaves were not good house- 
hold bread, but contained divers 
noxious and unwholesome materials 
not fit for the food of roan, was held 
sufficiently certain without shewing 
what the noxious materials were, or 
that defendant intended t^ injure 
the children's health. 
A. V. Dixon, 

3 Mau. k SeL Rep. 1 1. 

79* An indictment on statute 37 G. 3. 
c. 7« for seducing soldiers, need not 
set out the means used for that 
purpose. 

R, V. Fuller, Leach, 9 1 6. 

80. Nor airer that the prisoner knew 
, the person* endeavoured to be se- 
duced to be a soldier, for such a* 
knowledge is necessarily included in 
the charge that he endeavoured to 
seduce &c» especially if t4)e word' 
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advisedly be used in the tndictroent, 
wjiich tfhall be taken to be equiva- 
lent to the word knowingly. 

Ibid. 

91. Also it seems that such an indict- 
ment may without repugnance 
charge in the same count the dou- 
ble act, that the prisoner endea- 
voured to incite the soldier to com' 
mit an act of mutiny ^ and to commit 
iraiiorous and muiimnis practices. 

Ibid. 

88. If a statute,(S4G.3.c.aK) im- 
pose a duty on. hats* and direct a 
stamp on paper tickets denoting 
such a duty to be affixed to each 
hat sold, and a subsequent statute 
(36 G. 3. c. 125.) enact that so 
much of the former statute as re- 
lates to stamped paper tickets shall 
cease, and that the rates of duty 
imposed by the former act shall be 
calculated according to the full value 
of the hats, and that all hats in re- 
spect to such duty shall, before they 
are sold, have a stamp upon the 
lining to denote the duties by the 
former act imposed^ an indictment 
in the latter act for forging such 
stamp and mark, concluding against 
the form of the statute in the singular 
number, is good. 

B, V. ColiinSt Leach, 963. 

93. Information for importing tobacco 
in a vessel not belonging to the peo- 
ple of this nation, against the statute 
&c. and after verdict for the informer 
* judgment was set aside, because by 
^ the statute the goods must belong to 
th^ people of this nation, and it was 
not averred that the tob^co im- 
ported did belong to the people of 
this nation, for it is that which 
makes the ^rfeiture, and it is none 
if imported in a foreign vessel and 
by foreigners,, and the conclusion 
against the statute &c. will not help 
because the omission is in the most 
material part of the statute which 
creates the offence, and which ought 
to be strictly pursued. 
3Salk. 3^9. 

III. Finding of the Grand Jury. 
1. Indictment consisted of two counts, 
one for a ri«t ordered by the grand 



jury ** ignoranms^ the other for an 
assault returned ** biUa vara,* and 
held good. 

• R. V. Fieldhouse^ Cow p. 325. 
3. Two bills of indic^tment for the 
same offence, one for felony and the 
other for a misdemeanor, ought not 
to be preferred or found at the same 
time. 

R. V. Doraut Leach, 608. 

3. In this case the grand jury had 
found both true bills, which the 
Court said they could not dO' with 
propriety, and desired notice to be 
sent to the clerk of indictments at 
Hicks*s Hall, to prevent the prac- 
tice in future of preferring two 
such bills at the same time. 

Ibid. 

IV. Striking out Counts. 
Though an assault be laid in an 
indictment twenty one different 
ways, yet the Court cannot on mo- 
tion strike out any of the counts, 
it -being the finding of the grand 
jury. 

R. V. Pewtress ^ «/. Stra. 1026. 

V. Copy of Indictment. 

1. A prisoner on his acijuittal has an 
undoubted right and title to a copy 
ef the record of such acquittal, for 
any use he may think proper to 

' make of it. 

jR. V. BrangaUf Leach, 32. 

2. And after a demand of it has been 
made, the proper officers may be 
punished for refusing to make it 
out. lUd. 

S. The Judge will not permit a defen* 
dant indicted but acquitted of felony 
to have a copy of the indictment, 
whereon to ground an action for a 
malicious prosecution* if there was 
probable cause for the indictment ; 
and such copy cannot be had with- 
ovtt leave. 1 Ld. Raym. 253. 

4. But in the casfe of misdemeanors the 
practice is otherwise, and a copy need 
not be granted by the Court, but 
the party may produce the original 
record. 

Morrison v. Kelly, 1 BU Rep. 385. 

5. Where the plaintiff and another 
were indicted for forgery and ac- 
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quitted, and a copy granted to the 
• vt her ou\y 9 yet the Chief Justice al- 
lowed the phiiutiHT, upon an action 
jfera mahctous prosecution, to read 
the copy in evidence, though the 
order was read hy way of ohjectiou. 
Jordan v. Lewis ^ Stra. 1H2. 

6. In l^ Car. 2. an order in writing: 
was made by five judges, tiiat no 
copieti of any indictaient for felony 
tihoald t>e given at the Old Bailey 
without special order, Kel. Rep. 3. 
and in IVIay session 1739 this order 
was re*published by direction of 
the Court. 

Leach, 33. fi. 

7. The Court will not grant a copy of 
«n indictment where the acquittal 
iirises from the incompetency of a 
witness. Leach, 33. n. ' 

VI, Evidence and Plea* 
1. A defendant in afi indictment for a 
misdemeanor cannot plead over to 
the charge^ after a plea in abatement 
' for a -misnomer, on which issue is 
taken and found against him. 
{L\. Gibsofi, 8 E. R. 10?. 
9. On an indictment on 1 7 G. 3. c. 26. 
s. 7. for taking ntore than 10s. in 
tin* lOOl. for brokerage &c. it is not 
necessary to prove that the defen- 
dant took the exact sum laid in the 
indictment, though it be qot laid 
under a videlicet. 

R.v. Gillham, 6 T. R. 26.5. See 
jR. v.* Bnrdettf 1 Ld. Raym. 
149. S. P. 

3. And on the trial of such an indict- 
ment it is to be left to the jury to 
consider whether the excess were 
really taken as a fair charge for 

. drawing the writings &c. or whether 
it were not so taken as a device, to 
avoid the statute. t)T. R.265. 

4. If a servant being solicited to be- 
come an accomplice in robbing his 
master's house, inform his master 
thereof, who thei-eupon tells him to 
carry on the business, and consents 

: to iiis opiening a door leading to the 
jpremi«*es, and being with the rob- 
bers, daring the robbery, and also 
..Umrks his -property and lays it in a 
place w heretic robbers are expected 
to come, this conduct of the master 



will not amount to a defence iii ao 
indictment a^^ainst the felons. 
/e. V. Egf^inton, 'J B. & P. 533. 

5. On un indictment on the stat. 31 
G. 2. c. 10. H. 24. for taking a falst* 
oath to obtain letters of administra- 
tion to a seamira in order to obtain 
his wages, it is necessary to have 
direct proof of the identity of the 
prisoner as being the person who 
took such false oath; and it cannot 
be inferred by the jury from the 
other collateral circumstances of the 
case. 

jK. v. Brady, Leach, 368. 

6. Proof of words spoken to a person 
wilt not support an indictment 
charging that defendant spoke 
them ©/"such a person. 

It V. Berry, AT. K. "itXl. 

7« Upon an indictment on the stat.' 
37 G. 3. c. VIS. making it felony to 
administer certain unlawful oaths, 
where the witness swearinj^ to the 
woi*ds spoken by way of oath by the 
pris-oner when he administered the 
same, said, that the prisoner held a 
paper in his hand at the same time 
when he administered the oath, 
from which it is supposed that he 
read at the time, yet held that parol 
evidence of what he \\\ fact saici was* 
admissible without giving prisoner 
notice to produce such paper, 
ie. 'v.Afoore, 6E. R. 421. 

8. And where the oath on the face of 
it did not import to be for a sedi- 
tious purpose, yet held that evi- 
dence might be given that the hrQ- 
therkood therein ^ referred to was a 
seditious society. 6 E. R. 421. . 

VH. Form of the Caption. 
1. The caption of an indictmeiit re- 
moved into K. B. by certiorari must 
shew that the court wliere it was 
found had jurisdiction, and on a de- 
murrer the Court will look into the 
whole record to see whether they are 
warranted in giving judgment on it, 
and it i^ therefore open to ot)jecti Otis' 
as well to the jurisdiction of the 
court where the indictment was 
found as to the subject matter of 
the indictment itself. 
jR. v. Feflni%i Leach, 475i ^ 
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^- tJpon deraorrer to an indictment 

the caption appeared to be at a 

sessions held ad festum Epiphamit 

instead of Epiphantoi^ and it was 

insisted for the defendant that 

this was a different time from that 

prescribed by the ntatute, for Epi- 

phanius is in the Roman calendar 

and was a bishop of Safamis in thf 

time of the Kmperor Theodosius, 

and the Court held it ill and gave 

judt^ment for the defendant. 

It. V. Tf^arre el al. Siru, 698. 

3. Where the caption ai* on imlict- 
naent stated the court of quarter 
sessions where such indictaient was 
found to have been held on an im- 
possible da!/^ it is fatal. 

I T. H.316. 

4. If t)ie caption of an indictment 
shews that the jury found the bill 
upon their oaths, it need not state 
that they were sworn and charged. 

/?• V. Morgan et aL 

1 Ld. Raym. 710. 

5. The caption calling the bill'* an 
indictment^^ is bad, for it is not an 
indictment till it is foUnd. 

R, V. Brown f I Ld. Raym. 592,;, 
1 Salk. 376. 
^. Caption was jurat* Sf oneraf with- 
out saying impannellat% but i'efused 
to be quashed by the Court. 
Anon. 3 Sulk J I9I'' 
7« The Court would not quash an in- 
' dictment because it was objecte<l 
that the caption was pro domina re^ 
gina et corpore com* where it ought 
to have been pro corpore com\ 
R. V. Cotesworthj 3 Sal k. 1 90. 
9. The caption of an indjctrnent held 
illy beca\ise it did not set forth that 
the jury were onerati &c. to inquire 
for the king and the body of the 
county. 

R.V. HoHiday, 3 Salk. 187. 
The caption of an indictment at 
the sessions was sensio tent vicessimo 
it vicessimo octavo die J«/ti, &c. and 
held bad, for thout^h a sessiontt inav 
adjourn from one day to another, and 
to sit by adjournment, yet it must 
not appear iu a lump as sitting three 
days together, but distinrtly. 
fnter par, Ungfieid 8c Battle^ 

ir'^Sdlk. 605; 



VIII. Variance hetweeu the Indictment 
and the Evidettce, 

1. Where in an indictment on 13 G. 
3. c. 56. for removing from one sil- 
ver knee buckle to another certaia 
stamps, marks and impressions, to 
wit, the king's head and the lion 
rampant J and in producing the knee* 
buckle in evidence, it appeared that 
the mark was a /lion passant; the 
Court held the variance fatal. 

R. v. Lee, Leach. 464. 

2. Where a word is misrecited and 
mutilated in an indictment, and the 
party has bound himself to u li^eraf 
recital, it is fatal, if the mutilated 
word is itself a word, though it do 
not make sense with the context; 
but not, if it is not a word. 

. R. V. Beech; 1 Dougl. 194, n. . 

3. Yet ** Austria/ia** in the name of 
the South Sea Comf)any, instead of 
Australia^ has been held to be fatal 
in an action. Ibid, 

4. Declaration of an indictment at the 
general quarter sessions, which was ' 
Hi fact at the general sessions, no 
material variance, the word quarter 
betn^surpltisage. , 

Busby V. Watsbuj BI. Rep. 1050.' 

5. Variance between the indictment 
and the certiorari, fatal. 

Anon. 3 Salk. 80. 

6. Undertood for understood, in an in* 
dictment for perjury, held an im- 
material variance. 

R. V. Beach, Cowp. 229. E. 2(> 
G. 3. (cited) I T. B. 237* 
7* An indictment for an assaulll had 
these words, "whereby his life was* 
greatly despaired of" and indict- 
m'^nt for perjury committed on that 
trial, . setting forth the former in- 
dictment, omitted the word "de- 
spaired," which Was supplied by the 
court. , 

JR. V. May, (Dougl. 183.) 16. 
8*. An indictment for perjury stated 
the bill in Chancery to be directed 
to Robert Lord Henley, &c. whereat' 
it was Sir Robert Henley, Knt. &g* 
and the objection was over-ruled* 
R. v. Lookup, T. 7. G. 3. ^. RV 
(citedj= 1 T. K. 240. 
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IX* Quashing ludictmaiiif* 

1. The Court will not quubh any iu- 
dictmeiit which appears to be for h 
heiuouH offence, but will put life 

. party to pleiid, dem^ir pi; move in 
arreiit oF judgment, 

i?. V. Inhalf. (^'Beiton^ 

I Salk. 372. 

2. Nor will the Court quahh auy in- 
dictment for any crime concerning 
the hii^hwiays. Ibid, 

3. Indictment quashed because there 
was no caption to it. 

R. V. SaviilySSM. 188. 

4* ^Qt ipdictmfint vi«s< quashed be- 

cauM^ the caption wifta preseatant #j:- 

ittii fer f^renentOHU for il beio^ in 

HQOther term was oot amendable. 

R. V. FfimM^th Ld* Haym. 1038. 

6. The Court of K. B. upon the 
motion of a prosecutor, quashed a 
defective, indictment for perjury, 
and allowed- a new indictment 
wherein the deficiences and'defect^| 
of llVe former one were sujiplied, to 
stand in the place of the old one. 
R, V. fFebb, Burr. |iep. 1468. 

6. Btit the Court said this wa^ not a 
motion uf course. 

Ibid. 

7. The Court refused on motion to 
quash an indictment for an oflence 
created by statute^ because it did 
not conclude against the form ot 
the statute, but they put the defen- 
diint to demur, and thereupon gave 
judgment for the defendant. 

R. V. Brotherton, Sir fk, 701. 

18. The Court refused to qu4sh an 
indictment against defendants for 
having pretended tp be officers of 
the land bank, and for having 
cheated J. S* of 14/. and for having 
pretiended to assist him in procuring 
an office of messenger, wherefis 
there was not any sqqht office, be- 
cause it was a cheat, and defen-< 
dants if they imag^ined the law was 
with them might demur. 

R. V. Parry i Sneliing Sf uL 

LfcC Kaym. 

0- After a defendant on an jndictment 
for perjury has paid, cost^ for not 
going to trial, the Court will not 
grant the motion of the prosecutor 



to quash tli^ indictment unless th^ 
proiieeutoc will ptiy costs. 
U. V. Moore^ Stra. 946. 

10. The Court refused to quash an i|i' 
dictmfnt for unlawfully taking vi et 
arms of ten puund« in pecunih 
numeratis of J. S. on the ground that 
it was not shewn how n>any ounces 
these ten pounds contained, because 
they said they knew well how ma«iy 
ounces nyade a |iound, 

R. V. Marks, 1 Ld. Raym. 7Q3. 

1 1. An indictment quashed for the use 
' of the word apprenticta instead of 

apprcnticias. 

R. y.Franklyv. Ld, Raym^ 1 179. 

12. The Court w.ou)d not quash an 
indictment against overseers for oot 
paying over mopey to their suicesr- 
sors, as quashing was not «f dekHo. 
justittae^ and this w.as a gro wi n g eviU 

R, V, King et al. St/a. 1 287. 

13. The Court refused to quiash an 
indictment for qot attending, the 
Mayor 4)f Sarum to execute his war- 
rant and said ,the defendant rnighji 
demur, tp it. 

R. w. Bailey » Str^, 1211. 

'14. In the. case of que of. thesft de- 
fendants, judgment was arrested af- 
ter verdict, ^nd in the case of thft 
other the indictment was quashed, 
being tcikeo at an adjourned ses- 
sions and it not appearing what, day 

, the original sessions begii|ny.to.brjng. 
it within the time prescribed, by the 
atatute. 

jR. V. Fish^ and Suund^s, 
Str% 865. 

15. An. indiotmeqjt for s<3o4d}ng> was 
quas^bed, bepau«e it was uot said tcb 
be ad magnofH pfirturboiimempums 
domina- regjinae nair SMbditorum or 

: ligeorum^suorunu 

Anon. 3 Salk. 187. 

\6, This indictment being caiumnior 
trix et communis etturiulenia.pacis,, 
purturiatix, ac Htfs rixus etpuptas 

: movit et inckapit et queiadamJosfi' 

\ phum Athert0» verbis 4iontumeH%s et 
opprobiis abusa fnit indoma ip»us 
J, .'^. was> quashed for being tooge* 
neral* 
jR, V. Taylor 9 Stra^ 849* 

17* And so where a defendant had 
been convicted on an indictment 
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fl>r being a common and turbulent 
irawler and sower crf'discord arnbng<it 
her quiet and honest neighbours, 
sio that she hath stirred, moved and 
incited divers strifes, controversies, 
quarrels and disputes amongst bis 
' itiajesty's Hei^e people, at^ainst the 
)H»ace &c. it was quashed for beinj^ 
too general, the chari|;« not amouiK- 
Vng to beinf> either a barrttor or 
a common scold, and it was besides 
not laid as a common nuisance, fur 
every decree of scolding was not in- 
dictable. 

R. V, Cooper^ Stra. ^46. 

18. Indictment that t«rewtt persons 
bein^ assei^bfed defendant not ^hj- 
inj( bceitsec) preached to th^mi not 
concludii^i( agarnst the statute, &c. 
quuslied, !*or they mijifht be defen- 
dant's own fsnaily to which the sta- 
tute does not e.tteiiH, and thi« is not 
an offence at conftnidn law. 

R. V. Cierk, 1 Salk. 370. 

19. Indictment for refusing to reliei'e 
a pauper according to an order 
niaide at the seso^ons quashed, be* 
cause the order wa» only said to be 
made at the general sessions and 
not at the general quarter sessions, 
which it is necessary it should b^ by 
43 EKz. c. 2. 8. 7. 

R. V. Turnuck, 2 Sal k. 473. 
StO. Indlctmeiit against defendant for 
procuring the prosecntor to be ar- 
rested by « Justice's warrant and 
~ persuading the Jtistice to refuse 
bail» quashed, becau^ it was not al- 
iedged that any bail nras o^i'ed,^ 
and that «hen prOsecotor was coni- 
mfftted' defendant extorted diveis 
sums of money fVom him, and be- 
cause it was not alti^dged that pro- 
tfecutbr was committecl, or what sum 
was extorted from him. 
R. V. frdcy, 3 Salk. 1<>2. 
i). Two rndictmentis were quashed 
' because the charge was laid by ^ay 
of recital, and not positively, 
R. if. WUtehead, tSalk. 370. 
R.v. Hall, 3 Saltk. 1B«. S. P. 
39. An indictment for an oHbnce Hin- 
der a statute quaslhed,'^ because it 
did not conclu^de against the peace 
&e. R. V. Lmte, 3 Salk, 1 90^. 

Ld Haym.' 103^4. 
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23. Indictment for having said vmgis* 
fratoi cMtatis L\tchfi*f\a/oreiocii:(a^^ 
tern asinornm quashed, there being 
no such word ei'dMagisftatos. 
R, v: Lamb, I Ld. Raym. 609. 

24; The defendant b<^ing indicted for 
not making his bread of lawflil 
weight, demurred thereto, and ex- 
ception was taken that it was only 
debituik pondits rhinime habens, no% 
shewing ho# much dehiiutn pondui 
was and what was wanting, aiid for 
this the indictment was quashed.' 
/?. V. F/i/if, I Ld. Raym. 442. 
sr Salk; 687. 

25. An indictment for ingrossingma/nft^ol 
et exeesaMsfmmeros volucrum /era* 
mm (anglice wild fowl) moriuarumi 
with design to mdke them dearer 
qaashed, because it was not shewn 
how many were ingrossed. 

R, V. Foster, I Ld. Jlaym.,475. 

26. Indictment for not repairing a 
pavement before defendant's hcnrse 
in Old-street, quashed because it 
was not laid how he was bound to' 
repair it, and it wa^ not within 2^ 
and 23 Car. 2. c. f 7. 

JR. V. Sioit, Ld. Raym. 922. 
27* TJie Cqurt of King's Bench is not 
boiind oh motion to quash an in- 
dict rtient for a nuisance, the right 
way is for the defendant tod^nior. 

R. V. Sictton, Burr. Rep. 21 17. 
28. An indicfmeni against twelve per- 
sons for unlawfully exercising the 
trade of tanning leather contrary to' 
f Jac. I. c. 22. s. 5. quashed be* 
cause it did not pursue the penalty 
Anne^^ed to the offence, viz. forfeiture 
of the leather tanned or the jnst 
Value thereof, and because several 
defendants were joined iil one and 
thfe same indictment, 

R. V. Tucker A* Hi. 

Burr, Rep. 2047- 
Sfj); An indictment ^uia male et negp 
ligenter sd gessit in execuiione of th^ 
office of constable, quashed for bein^ 
too general. 

R. v. Winteringhdm, Stra. 2. 

X. Procedendo and Nolle Proi^quU 
1. A procedendo was granted at ihfe 
instance of the defendant to the' 
<J[Hiarter sessionfi, upon an indict- 
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ment for an assault removed into K. 
. S. because the certiorari had not 
islsued til after the defendant had 
confessed t he a^iM u 1 1 bel ow, thou ^ h 
th(t conviction whs not after a trial, 
and though several of the justices 
were sworn to be near relatives of 
one of the defendants. 
Jl, V. G Wynne A* al. 

Burr. Rep. 749* 
S« The (^ourt on the prayer of the de- 
fendant ordered a noiJe prosequi to 
be entered on an indictment aj^uinst 
the Count de Guerchy, for soliciting 
a person to assassinate Mr. iy£on, 
it appearing that wilful mistakes had 
been made in the indictment by the 
prosecutor. 
R, V. Guerchy t f Count. J 

Bl. Rep. 545. 

3, The clerk of the court cannot enter 

a nolle prosequi on an indictment for 

|ierjury» without leave from the at* 

tor ney -general.. 

. jR. v. CranmeTt I Ld. Uaym. 721. 

XL Judgtnent, 

i. The Court refused to. dispense with 
the personal appearance of two jus- 
tices who bud on an information 

..confessed ' themselves gUilty of a 
misdemeanor in their office, and 
they were accordingly each commit- 
ted for a month and tined £50. 
12. V. Hann and Price, f Justices 
of Cor/e CastleJs Burr. Rep. 
1786. 

S. And the general rule in such cases 
is, that though a motion to dispense 
with the personal attendance of the 
'defendant is«subjeot to the discre- 
tion of the Court either to grant or 
to refuse it, where it was clear and 
certain that the punishment could 
not be corporal, yet it ought to he 
deiried in every case where it was 
either probable or possible that the 
punishment would be corporal, and 
even where the , punishment would 
most probably be only pecuniary; 
yet in offences of a very gross and 
public nahire the persons convii^ted 
ahould a pp(;ar lit p^ruon, fur the sa4ce 
of exjttmpf^ ttiid prevention of the 
like offences being committed by 
othersjus the notoriety of these being 



called up to answer criminally ftir 
ftueh offences would veVy niuchcdn- 
duce to deter others from ventur'rug 
to commit the like. Jbid, 

3. Where a defendant is brought up 
for sentence on any indictment or 
information, ajter tetdict, xht de- 
fendant's affidavits shall be first read; 
and then those for the prosecution; 
after which the defendunt*s counsel 
shall be heard, and lastly the coun- 
sel for the prosecution. 

a. v. Bunts^ Reg. Gen. M. 29 
G. 3. 2T.R. 683. 

4. Where a defendant is brought op 
for sentence aj^er judgment in de^ 

fault, the prosecutor's affidavits shall 
be first read, then the defendant's; 
after which the counsel for the pro- 
secution shall l>e heard, and lastly 
the defendant's counsel. 
«T. R. 68p. 

5. But if no affidavits be produced, the 
defendants counsel shall be heard 
first, and then the counsel for the 
prosecution. 2 T. R, 683. 

6. After conviction on a criminal in- 
formatiou to which objections were 
taken, the defendant must stand 
committed pending the considera- 
tion of the judgment, unless the 
prosecutor expressly consent to his 
standing out on, bail. « 

R, yJWaddington, \ E. R. 159. 

7. After judgment on the defendant 
for a libel, the- Court refused to 
make an order on the prosecutor to 
deposit the original libellous papers 
with the officers of the court. 

8. Besides the common four-day rule 
on a defendant in misdemeanor to 
joiji in demurrer to his plea, there 
must be a temporary rule giving 

' him a certain day in the discretion 
of the Court, without which judg- 
ment cannot be signed against him^ 
R. V. The Hon* R, Johnson , 

6E. R.383. 

9. When a defendant in an indictment 
is brought up for judgtnent, his acts 
subsequent to the trial may be con- 
sidered either by way of aggravating 
or mitigating the punishment, even 
though they be separate and dis- 
tinct offences, for which he may be 
afterwards punished. But in such 
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Csises the Court will take care not 
^to ioBlut a greater poni^buient 
tban the principal charge itself wilt 
warrant, 

R. y. Withers^ 3 T. R. 4«8. and 
R.\. Waller, 3 T. R. 434. 
10* Judgnii^nt for a trespass in takins^ 
awav iustruoieiits (a coinmissioii is- 
suing out of Chancery and a return 
thereto) which concerns the realty, 
cannot be given on an indictment 
for stealing them, of which latter 
offence the prisoner had been ac- 
quitted on the ground that it was 
uot felony. 

R, V. Westbeery Leach, 7. 

11. Where the facts stated upon a 
special vetxtict upon an indictment 
for larceny do not amount to that 
offence, but are a great misdemea- 
nor, judgment cannot be given 
thereon as for a misdeoieanor only. 

-R. V. JVestbeert Stra. \ 133. 

12, If there is a general verdict oF 
** guilty*^ on an indictment, it is 
sufficient if one of the counts is 
good. 2 Dougl. 730. 

X[I. Arrest of Judgment. 
After judgment, by nU dicit upon an 
indictment for perjury, defendant 
may move in arrest of judgment, 
but not after judgment upon 
demurrer. , 

.R. V. DemaUf Ld. Ravui. 1221. 



IIVFANT. 

I. An infant against whom an informa-^ 
tion for a riot is exhibited may ap- 
pear by attorney, and this is the 
usual practice. 
, /?. V. Tanner Sf aL 

Ld. Raym. 1284. 

^. Upon a habeas corpus the Court 
will not determine the right of guar- 
dianship of an infant, but will only 
tell the infant he is at liberty to go 
where he pleases. . v 
R. V. Smith, Stra. 982. 

3. And if a son on being brought up 
by habeas does not choose to go to 
his father* the father is not without 
remedy, for he may have trespass 



quart JiHum et heeredetn suvm Va- 
putt 9 or other actions that would 
properly bring the right of guar- 
dianship in question. Ibid, 

4. A child ten years old shall on an 
habeas corpus brought, be taken out 

• of the custody of a guardian ap- 
pointed by the spiritual court, and 
dtslivered to one apppinted by her 
father*s will. 
> R» V. Johnson^ Ld. Raym. 1333. 



INFORMATION (CRIMINAL). 

I. In what Cases grantable, 
1 L Af^ainst Justices of the Peace. 

III. Form ofy amending and quashing.^ 

IV. Evidence and Venue. 

I, In what Cases grantable. 

1. It is IX general rule that the Court 
will not grant an information far a 
private libel charging a particular 
offence, unless the prosecutor will 
deny the charge upon oath. 

JR. V. Milesy 1 Dougl. 283. • 

2. Where the attorney-general as such 
possessed a right er officio to exhihit 
an information against peraons sup* 
posed to have committed a misde-» 
meanor, the Court of King's Bench 
will not grant such an information 
upon the application of the attorney- 
general in cases prosecuted by the 
crown. 

R. v. Phiilips ^ al. 

Burr. Rep. 1565. 

3. Same point. 

^R. V. Phillips, Burr. Rep. 2090. 

4. A party applying for an informa- 
tion must waive his right of action^ 
but if the Court on hearing the 
whole matter are of opinion that it 
is a proper subject for an action they 
may give the party leave to bring it, 

R, V. Sparroiv, 2 T. K. 108. ' 
5." The Court granted a criminal in- 
formation against one who had at* 
tempted to bribe a First Lord of the 
Trt^nsory (the Duke of Grafton), to 
procure a patent of the reversion of 
the office of supreme court of judi- 
cature in Jamaica. 

R, V. Vaughan^ Burr. Rep* ^9-1. 
6. An order made by a corporatioji 
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,b(m) entered ifi tbeir books* stAtioor 
that A. B. (tt^uiiittt whoiaa jury had 
found a v^erdict with large damages 
in an action for a lualicious prosecu- 
tion for perjury, which verdict bad 
been confirniefl in C, B.)* was ac* 
tuated by motives of public justice 
&c.4u preferring the iutlictioeiU, is 
such a libel re^ectjo); on the adini- 
nistratiou of justice for which the 
Court will grant an infori^ation 
agdiost the members making that 
order.. 2 T. R. lyj). 

i7. The Court ^ranted (iu information 
' against a person for presenting a 
petition to the Coufrt of Common 
Council reflecting op one of the 
aldermen. 

R, V. Barbert Stra. 443* 

6. The Court granted a rule against 

several persons to shew cause why 

.. an information should not be exhi- 

, bit^d against them for using arti6ces 

with a wQfnan inordinately addicted 

to drinking, in order toobtaiu a will 

from her when she was under very 

improper circumstances of mU^d to 

make one. 

/?. V. Wright^ ^ros^ ^ tf /. 

Burr. Kep. 11 00. 
p. A rising with a view to support the 
* guvernm'eut against. a treasonable 
asijenibly is lawful, and the Court 
will not grant an iiitorn/ation against 
them although it iippears that some 
irregularities were connititted. 
R. v. Wigan (Inhah.) 

Bl. Rep. 47. 
)0. Any subjects may arm themselves 
to quell riotsi rebellionsi &c. 

* / * Ibii. 

li. The Court of King's Bench re- 
fused to grant a criminal information 
against several cheats and gamblers 
on the application of persons who 
appeared to beof tbj? %Am^ profession 
find character t but left tliem to their 
. common remedy by indictment or 
action, especially as .the facts al- 
ledged appeared to come within the 
. acts, made to prevent excessive 
gaming. 

; R, V. Peach ^ a/. Burr. Rep. 548. 

19. The Court granted an information 
i^gainst an overseer tor prpcuring a 



poor ma a to marry a jingle womaili 
with child of a bastard, iu 4)rdef tc» 
4i;et the bastard settled in the hus- 
band's parish. 

R. V. Tan ant. Burr. Rep. 2/o6. 

13. The Court reful^ to graut an in- 
formation against the minister and 
churchwardeus of a parish^ who had 
received upwards of 14/. on a brief 
for sufferers by fire, and bad spent 
gL at tavern entertAmnaeots, nud 
then returned upon the back of the 
brief that SL 3*. 4</. only was coir 
lected, and signed their names to it. 

R. v. Minister and Churchwardens 
of St. Botolphf BishopsgatCt Bl. 
Hep. 443. 

14. A criminal ioforrnation was moved 
for against* person not b«^ing a ma« 
gistrate for reading a paper (to men 
employed to cut dowu bis coppice), 
which he said was the king's pro- 
clamation against riots, but it not 
being proved to be so, the informa- 
tion was denied. 

R. V. Sprigginst Bl. Rep. 9. ,, 
15t* The Court refused to grant an inf 
formation against a churchwardtrn 
for refusing to collect money w\ ^ 
brief for fire, according to 4 A"**- 
c. t4. for in this case there is a |)e- 
nalty given and a method for obtain* 
ing it. 

R. V. Jbrd, Stra. 1130, , 

16. Information grafted for endea? 
vouring to procure the appointment 
of certain persons to be overseers of 
the poor, wi^h a view to derive a prU 
yateadvantat«e to the f>artv. ^ 

R. V. Joliffe, East, 3*"^ Geo. 3. 
cited. I E. R. 154. . 

17. The Court will not grant a cri- 
minal information Against the mem- 
bers of a'corporation for a misappli- 
cation of the corporation money, A^ut 
it is rather a subject for an applica- 
tion to the Court of Chancery. 

R. v. Watson, 2 T. R. 199. 
1$. A criminal information for a con* 
spiracy was granted against the 
master of a ginl, who assigned he^to 
a person of ranl^ and fortune, <x)16ur- 
ably to leiy-n music, but really for 
the purpose of prostitution, agaihst 
the |>ersoo to whoknshe was assign^i 
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And af^iml the ath>rney iivho drew 
the a^si^nnrent find indetiture^.- 
«. V, Sir F. B. Deltmal §• al. 

Burr. Rep. 1435. 

19« T*^e Court granted an iaformation 
for takififir uwtey a natural daughter 
under sixteen, under ihe^care oi' her 
putHtive father, being of opinion it 
was within 8. 3. of 4 & ^ P. & M. 
c. 8. 

R. V. tornforth ^ al, Stra. 1 16^. 

20, The Court granted an information 
agaiutit the defendants, who had 
contrived to get a young lady out of 
the custody of her^uardiiMi a<(signed 
in Chanccnry, though it appeared 
that she went voluntarily, and was 
carried into Susst>x and there 
married. 
Jr. v. OssulstoUf 'fLbtdJ ^ ah 

Stra. 1107. 

$1. For though sh'e went voluntarily 
the Court inclined to think it Was a 
taking and conveying laT her within 
the meaning of s. 3 & 4 W.& M. c. 8. 
which puts the case of •her consent- 
ing and lays a penalty on heh 

Ibid. 

89. Ttiough the Court of Chancer^' 
had committed the defet^dants for a 
contempt, yet the Court of King's 
Bench granted the inforiftation, and 
the attorney general refulred a nolle 
prosequi, ibid, ' 

' 53. The Court refused to grant a cri- 
mina^ information against a hn«hand 
for endeavouring with violence to 

' retake his wife contrary to articles. 
R, v. Fane^ ^ Lord J Bl. Rep. 18. 

t4. An information was granted 
against th^ captain of a ship of war 
for impressing the captain pT a mer< 
chant vessel, the captain of the ship 
appearing to have acted maliciously. 
R. V. fVebb, Bl. Rep. 19, 

95. Upon a motion for an informalion 
the Court refused to grant it, be- 

' cause it appeared that the facts 
were committed upon the high seas, 
and an information is local. 
J?. V. Baxter^ Stra. 9I8. , 

k6. Information for a battery in New- 
foundland denied. Ibid, n, • 

TIf* The Court gratitedan information 
against this defendant as for a nui- 
fance, on affidavits of his keeping 



great quantities of girapowder, to 
the endangering of the chiircb iJind 
houses where he lived. 

R, V. Tdylor, Stra. 1 1 67. 
28. An iftformiifion lies for promrsing 
money for his \*ote to ' atjy one who 
has a vote in, the election of the 
memte*8 of a eorporatrort. 

R.v, Tlym^M^ Ld. Raym.l377» 
^. The Court will not grant an in- 
formation for iisuvy aft^ the suit is 
lapsed to the crown. 

R. y, ffendrickSf Stra. 1 13 4. 

30. The Court granted an information 
against parti'^utar persons of the 
Company of -Surgeons for H faJae im- 
port, aithoOgh It was under .theii^ 
common seal. 

R. V. Svrgemi's Company^ 

1 Sulk. 374. 

31. T|je Court tfe(\ised to firrant an rn- 
forniation agai'nst a dissehter who 
was chosen sheriff of Lontton and 
Middlesex and refused toemter upou 
the oflrce, it appearing upon shewing 
cause there were acts of common 
coflhrfl that had provided penalties 
upon refuseri^, which is the pi^oper 
remedy. 

R^ V. iSftosxfendr, Stra. 1193. 
3t. The Court granted an information 
against a person refusing to take on 
him the office of sherifP, bedacrse the 
vacancy of the office occasioned a 
stop of public justice, and the year 
would be nearly expired before au 
indictment could be bh)Ught to triuU 

2 T. R. 731. 

33. Upon a criminal information hav<p 
ing been exhibited against the de"- 
fendant. Vice-chancellor of Oxford, 
for not taking the deposition of a 
witness against two persons who 
had spoken tr^asonablie words in the 
streets of Oxford, and for neglect 
of his duty as vice«-chani*e1l0r and 
justice of the peace in not pnnishing 
such speakers, the Court refused to 
grant a rule to the proper officer of 
the university to permit their books, 
ehartersand archives to be in^iipected, 
in order to fifrnish evidence against 
the vice-chancellor. 

K. V. PdruelU fDr.) Bl. Rep. 37. 

34. A criminai information havmg 
been granted against the defet^dant^ 
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^ he^inTpr^ th.q Xrinl 9t nid priuit^ A\^ 
^'trib^ted hauiiibilis in the .u«Mze 
t towd vintJic-atln^ hu owu conduct 
aod rt-Qvctiu^ ou th« proseciitor'8. 
. Tbis matter beiii)^ di^cloved to the 
^ Jud^e ut visi prius by «u aflidavit 
.' was held a sufficient grouud to put 
off the trial; and that a.0idavit being 
returned to this court they granted 
another i a formation ou it ilgainst 
the defendant for such criminal con- 
duct, considering the affidavit taken 
at nisi prius as taHen under the au- 
thoritv of this court. 

It. V. Joiijff'e, 4 T. R. 285. 
35. An affidavit by A. stating that B. 
' had brought him a challenge from 
C. and that B. had refused to make 
an affidavit tiiat C. sent him yvith 
it« is not evidence in which this 
court wilt grant a rule nisi for a cri- 
minal infurniutiou against C* for 
sendmg the challenge. 
iJ. V. Fi/Zer, 6 T. R. 294. 
3,6. The defendunt on ap information 
' on statute 24 G. 3. c. 25. s. 64. re- 
specting East India deJinquents, 
xnust .majce his application for a 
mandamus for the examination of 
witnesses within the first four full 
days if at all after plea pleaded. 
R. V. Holland, 4 T. U. ()(i2. 
37* When a statute creates a penalty 
' and says that one moiety shall be to 
the use of the king and the other to 
.a commod informer, the king may 
.6.ue ^for the whole by an informa- 
tion filed in B. R. by the attorney- 
general, unless a common informer 
has commenced a qui tarn suit for 
the penalty. • 

R.y. Hymen. 7 T. R. 536. 
3B. On a rule for an information, 
though the Court think there is 
ground for granting it, yet if under 
all the circumstances the payment 
of the presecutor's costs appears an 
adequate punishment, they will dis- 
charge the rule on the defeudailt*s 
undertaking so to do. 

J?. V. Morgan ^ aL I Dougl. 314. 

3Q. The Court refused to grant an in- 

' fprmation against a parish officer for 

ma king an alteration in. a poor rate 

after it hnd beevt allowed by two 

m^ticeSf but with their qonsenti for 
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the Court always look at the roolsvet 
and although the defendant hud 
acted improperly, he appeared to 
have been misled by the magistrates. 
R, r. Barratf Dougl. 465. 

IT. Against Jti slices off he Peace, 

1. The Court will not grant an in- 
formation against a justice of the 
peace who has erred merely from 
ignorance when the heart is right, 
but 'f it appears that he acted from 
indiscreet or corrupt motives (to 
serve certain purposes) the Court 
will punish him by an information. 

R, V. Cozens ^ al. DougK 426. 

2. Wherever justices of the peace act 
uprii^htly, though they mistake the 
law, no information will be granted 
against them. 

R. V. Jackson, I T. R. 653. 

3. When a justice of the peace even 
acts iUegally, yet if he has acted 
koraestly fsxkd candidly, without o()- 
pression, iiialice« revenge or any bad 
view or ill intention whatsoever, the 

' Court of King's Bench will never 
punish him in this extraordinapjf 
course of an tji/orma/to?!, but leave 
the party complaifiing to the ordi- 
nary legal remedy by action or 
indictment. 

R, v. Palmer ic aL. 

Burr. Rep. 1162. 

4. The Court will, not grant an in- 
formation against justices of peace 
sitting in a court of record in ses- 
bions, unless therp be a veiystron*; 
case indeed, with flagrant proof oi' 
their having acted from corrupt 
motives, 

R. V. Sca/ordf /Justices J 

Bl. Rep. 432^ 

5. The Court granted an- information 
against two justices who appeared tb 
have refused granting an ale license 
to an innkeeper from motived of re- 
sentment agaiust him, induced by 
his joining in an affidavit made in 
support of the interest in a- borough 

. which was averse to that espoused 

by the two justices and their friends. 

Jt. v. Hann .and Price. fj%sti€e$ 

of Cor/e Castle J Burr. Rep» 

1716, 
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IB* ^Aiirtififaraiation will be granted 
aguiosta JQitice pf the peace as well 
for '^aiitlpg as for refusiDg aa ale 
license improperly. 

R. V. Hollands i T. R. 692. 
■7. The Court of Kmg's Bench granted 
inrpnuations against these, defen- 
dants (justices for the borough of 
Penryu,) for refusing to ^rant li- 
censes to those publicans Wno voted 
a&rainst their recoknmendatiun of 
candidates for members of purliu- 
tnent for that borough, having pre- 
vious to such refusal threatened to 
ruin such publicans as voted con- 
trary to their wishes. 

R, V. Williams and Davis^ 

Burr. Rep. 1317. 
•9, And Lord Mansfield declared that 
the Court granted the information 
not for the mere refusing to grant 
the licenses, (in which they had a 
discretion), but for the corrupt mo- 
tive of such , refusal, for their op- 
premve and arrogant refusing to 
grant them, because the persons 
jipplying for them would not give 
their v6tes as the justices would have 
them. Ibid. 

^. The Court discharged a rule wjth 
costs which had been obtained, call- 
ing on the defendant (a justice of 
the peace,) why an information should 
not be exhibited against him for ob- 
structing divine service and insulting 
the rector, it appearing that such 
rector (w,ho was tlie prosecutor,) had 
grossly misbehaved himself aud mis- 
l-ep resented the truth, and that the 
justice had acted properly, and 
under the direction of the bishop of 
of the diocese. 

i^. v. fVrouffhtm, (Clk.) 

Burr. Rep. l683. 
- 1(>. The Court granted informations 
against several bailiffs of Ipswich, 
being justices as such, for taking 
money on granting ule licenses to 
alehouse keepers iit Ipswich. 

R, V. Cornelius Sf al. Stra. 1210. 
It. The Court refused to grant a cri- 
ipinal information agains|; a justice 
whp had committed seven persons 
charged on the oath of a farmer 
with having stolen a quantify of 
barley in the straw in n field, which 



it app^red they (Bntei^d'tirid^r a 
pretence of leasing whilst gt'eat part 
of the corn remained in. the field 
and some of it nncut : the justice 
having committed the persons in the 
first instance, afterwards bailed 
them, and there being a charge of 
stealings the Court thought the 
justice WHS not only justified in 
what he did, but that he bad ev^a 
acted with lenity. 

R, v. Price^ Burr. Hep. 1925- 

12. The Court granted an informa- 
tion against a justice for convicting 
a person without having previously 
summoned him. 

iJ. V. Allingtont f Recorder of 
. HerefordfJ Stra. 677. 

13. The Court would not hear 'a mo- 
tion against a justice for convicting 
without a summons until the con- 
viction was removed before them. 

i?. v..HeAer, Stra. 915. 

14. The Court will not grant ai\ in- 
formation against' a* magistrate for 
having improperly convicted a per- 
son, unless the party complaining 
make an exculpatory affidavit deny- , 
ing the charge, 

R. V. Webster s 3 T. R. 3«8. 
15* The Court refused a criminal in- 
formation against a magistrate for 
returning to a writ of certiorari a 
conviction of a party in another and 
more formal shape than that <]n 
which it was first drawn up, and of 
which a copy had been delivered t6 
the pufty convicted by the magis- 
trate's clerk, the conviction returned 
being warranted by the facts. 

/?; V. t^arker, I E. R. 1 86. 

16. The Court granted an information 
against two justices who refused to 
certify u^der stat. 1 G. 1. c. 13. 
s. 1 ]. that n person had pot appeared 
before them accordirig to their sum*- 
moos to take the oath. 

/?. W.Newton Sf al, Stra. 413. 

17. The Court refused to grant an in- 
formation against a justice of the 
peace who bad refused to condemn 
a horse taken out of a team, pur-« 
suaqt to 5 G. 1. c. 12. (which re- 
quires proof to be made before a ' 
justice of the cause of forfeiture,) 
the party who seized tendering bis 
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owD oaih which the defendant 
Mcrtijfilcd to Uke, or determinv the 
ttfivir iu the abtfent*!* of the owuer or 
driver, both of which the Court said 
w«re reaf*otiabl«ohjectioiis. 
JH. V. Ser^ison^ Stra« 1 1 84. 

16. A justice of the peace who had 
coiiioiitted a mau for korfte 8te»liiig 
and bound over the owner to protte- 
eute, afterwards upon examining 
two other persotta admttted the 
part}* to bail. The prosecutor ap* 
peared at the assises and found a 
billy but the party accused did not 
«ppear» and for this the. Court 
granted an iiifotloatioQ declanng 
he abouki not have bailed the man 
biniHelf. 
R. V. Clark, Sim. iei6. 

19* The Court granted a cntninal in* 
formatiou against two magiotratea 
vrhofroin illegal and corrupt motives 
had discharged a person committed 
hj another magistrate as a rogue and 
«i vagabond, without the knowiedge 
<or conciirvence of the committing 
magistrate, which by the third section 
of the vagrant act ( 1 7 G. ^. c. 5.) 
they are expressly forbidden to do. • 
jR. V. Brooke and Rohinsan, 

8 T. R. 190. 

tO, The Court will not grant an in- 
formation against the magistrates of 
a borough for having disfranchised 
persons entitled to their freedom, 
although sworn to have been done 
to serve election purposes, if the de- 
fendants deny that motive and swear 
that they thought there was a legal 
ground for the disfranchisement, 
and the ground on which the dis- 
.franrhisement went has not been 
decided. 
, R. V. Davie Sf nL Doagl. 587. 

dl. A criminal information may be 
moved for against magistrates for 
minconduct in the execution of their 
offices, in the second term after the 
offeiK*e committed, there being no 
intervening assizes. 
R. V. Harries and Peters, 

13 E. R. «70. 

^2. But the application must be made 

iti sufficient time iathe second term 

.to give the defendaato an opportu- 



nity, of shewittg ckmit t^aiDalitjili 
the «ame term. 

R. V. MarskaU mid Gramhamt 

13 E. R. 322. 
33. The Court will grant a raWnisi 
for a crimiottl inforraatioa at tb^ 
end of a term agaitist a magistrate 
for mal -practices during ike term, 
but not for ooy miscoodaot liefore 
the term. 

R. V. SmM, 7 T. R. 80. 

lU. Fofm of, amending and quashing* 

1. Jndgmeut was arrested upon an in- 
formation upon which tlie clerk of 
a market had been convicted for 
illegal exactions^ for being too ge- 
neral, •• that tinder the colour of 
his office he did ilh>gal1y cause his 

^ agents to demand and receive of se- 
veral persons several sums of money 
on pretence of weighing their se- 
veral Weights and measures." 
ft. V. Robe, Stra. 999. 

^« Where an information for peijury 
in swearing a young girl to be of 
age in order to obtain a marriage 
license, which was set out in hac 
ttrha, and it appeared that the li- 
cense was granted to marry in H« 
W% or A. and then came a 
blank which was 611ed up by the 
person of P. who celebrated the 
marriage with the name ofthatpa* 
rish, and as such it was described in 
the information ; this does not make 
it a void licensCi fdr the place is not 
of the essence of the license, and the 
practice is to leave these blanks and 
till them up aterwards. 
R. v. Beck, Stra. 11 60. 

3. Upon a motion in arrest of judg- 
ment after a conviction on an in- 
formation for attempting to peVsuade 
a witness not to appear and give 
against J. C. for forgery, it was ob- 
jected that it was not |>ositively 
averred in the information that C. 
was indicted, but only said that de- 
fendant, meifjC. had been indicted, 
did so and so ; but it was held well 
enough, for had there been no such 
indictment pi'Oved at the trial the 
defendant must have been acquitted. 
R. V. Lawlejff Stra. 904. 



INFORMATIOW. IV. 

•4. An informalioa may be amemled 
upon payoientof costsin a point to 
which a defendant baa excepted by 
plea ia abatement. 

jR. V. SeaiDOod, or Seaumrd, Ld. 
Roytn. 1472. Stra. 739. See 
R. V. Stedman^ Ld. Raym. 

1307- 
t. An information for a mkdemeanor 
may be amended the day before 
trial by a single Judge at chambers* 
en hearing both «ide6y and without 
the consent of th'e defendant, by 
striking out the word ** purport" 
and in its place inserting the word 
••tenor." 

R. V. Wilkes^ Burr. Rep, 25^. 
€. An in formation filed by the king's 
sotieUor-general during the vacancy 
of the bifice of the king*8 attorney- 
general ^ is $;ood in law. 

R. V. WUk€$, Burr. Riep. 3577- 
7* And in such case it is not necessary 
to aver upon the record that the 
attoraey-generars office o^as vacant. 

Ibid. 
^. The Court upon motion refused to 
quash an information filed by the 
attorneyroreneral. 

R. V. Gregory, '\ Salk. 327. i?.v. 
Stratfon tV «/. S. P. 1 Dougl. 
239. 
j5- ^or he may stop the proceedings 
upon it by nolfe prosequi^ and hie 
. another. 1 Dougl. 239- 

^1). An iiiformntioii qui tarn is not to 
be 'quashed on motion. 
it. y. Jocambf Stra. 953. 

IV. Evidence and Venue. 
I. Evidence to the character of a 
defendant is not admissible upon 
the trial of ^a information in the 
Jl5«*^heqiier. 

The Attorney^General v. John 
Bowmatif Sittings at Westmin- 
ster , cor. Eyre, Ch. B. It) June, 
I79K . 9 fi. & P. 532. «. 
1. An information at comn^on law for 
a conspira(*y between the captain 
and purser of a man-of-war for plan- 
ning' and fabricating: false vouchers 
to cheat the crown (which planning 
^nd fabrication were done upon the 
high seas), is well triable in Middle- 
sex, upon proof Mere of the receipt 
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by the commissioners of the ndvy of 
the fiflse vouchers transmitted thither 
by one of the conspirators through 
the medium of the post, and the ap- 
plication there of a third person, a 
holder of one of such vouchers, (a 
bill of exchange] for payment, which 
he there received. 

if. V. Brisae and Scotty 

4 E. R. 164. 



INQUISITION. 

If an inqnisition (finding the forfeitore 
of an office), find some points ^ell 
and not others, and that which is 
found is well found, there may be a 
meluis inquirendum ; but where the 
inquisition is defective and uticertiiin 
that cannot be supplied by a m^iiuf 
inquirendum.- 
Laytcn v. Manlove^ 2 Salk. 469« 



JUDGMENT. 

1. A judgment of imprisonmentagainst 
a defendant to commence from and 
after a determination of an imprison- 
inent to which he was before sen- 
tenced for another offence, is good 
In law. 

R. v. Wilkes^ Burr. Rep. 2577. 
See R. v. R/tenwick iVilliamSf 
Leach, 605| 6. 

2. A defendant maybe fined by the 
Court though absent, but he cannot 
move to mitigate the tine unless he 
appear in person.. 3 Salk. 33. 

3. But judgment for corporal punish* 
raent cannot be pronounced against 
a man in his absence even though 
he is outlawed. 

R. V. Hartis and Duke; I Lord 
Raym. 267. I Salk. 400. 

4. For execution was never awarded 
even against a felon till brought to 
the bar. Ibid. . 

5. It is no ground for the Court to 
postpone passing; judgment on a de- 
fendant convicted of bribery, to 
shew that one of the witnesses on 
whose evidence the defendant wat 
convicted stood indicted for perjury^ 
especially if. the assignments of per- 
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,,Jury 4onot go to the point which 
wks )>u i«au<2 va thedefeodant's iriali 
.Viit to col later* I i'lkcU, 

R, V, Hat/don^ Burr^ Rep. 1387. 

G. And ill the above case it was relied 
on as.H .»tronu; cir^'umstance that 
Haydon hiiDbelf was the first witness 
. on t^Q back of the iudictiueiit For 
perjury, and all or all but une of the 
other witnesses were examined at 
Haydon*8 trial* Ibid, 

7« Betides Haydon could not be a 
wtneMS ttgaiust the witnesses al- 
led|^d to have committed the per- 
jury, becaase he watf^so much in- 
terested in the event of it. 

Ibid. 

Qm A defendant having lieen convicted 
on an information for subornation 
of perjury and judgment entered, 
iukI being .afterwards taken oh a 
capias and brought into Court, he 
onered to move in arrest of judg- 
ment, but it was denied. 
R.v. £>a%, Salk. 77. 

9 Upon giving judgment for a riot the 
Court permitted the pfosecntor to 
read in aggravation ^n uffidavit 
'Stating that a gentleman who was 
in the room^at the time of the riot, 
ill of the small [)ox, was so frigh- 
tened that he died, though he was in 
a very good way before. 
' jR. V. Turner, Sua, 139. 

10. And the Court said that the reason 
for readin(> this affidavit was, that 
this was an i m mediate conseq uence of 
the riot, and could not subsist as a 
crime of itself, and that the true 
distinction was when the matter can 
Or cannot subsist as a distinct crime 
by itself : and that if circumstances 
are not to be considered, the punish- 
ment for a riot must be the same in 
all Cases, which would be highly 
unreasonable. Ihid, 

11. A person attainted of a capital 
felony brought up into the Court of 
icing's Bench by habeas hr the pur- 
pose of having judgment awarded 
against him, upon reading the re- 
cord of his conviction, denied being 
the same person, and that issue 
upon the identity, was tried insianter 
t)y a jury, and being found against, 



execution was iiomediately awarcled 

upon his former iientence. 
R. v. Rogers^ Biirr. Rep. 1809, 
same point R. v. Mathew. and 
R. v. King. ibid. 

12. Persons attainted of capital fefo- 
iiies brought up into the Court of 
K. B. b> habeas to have judgment 
awarded against them, who upon 
reading the records of their convic- 
tions deny being tl)e same persons, 
which issue is instantly found against 
them, the Court of K. B. in award- 
ing execution ay-ain&t them accord- 
iug to their former judgment and 
sentence will not fix the time and 
place of the execution of the crimi- 
nals, saying it was more proper for 
them not to do it, that it was not 
usual at the assizes, but that the. 
sheriff could do as he thought 
proper. 

R. V. Rogers, Mathews Sf X%, 
Burr. Hep. 1809. 

13. But the Court made a rule to de- 
liver the two who came op from 
Winchester into the custody of the 
sheriff df Kent. Ibid. 



JURISDICTION. 

1. A murder Committed in Pembroke- 
shire may be tried in Herei'ordshire, 
for the Judges of Assize in the next 
adjacent English county have a ct>n- 
current jurisdiction throughout all 
Wales with the justices of the grand 
sessions. 

R. V. Athoe, Stra. 552. " 

2. An habeas corpus was granted (with- 
out any affidavit) to remove the de- 
fendant from Brecknock Gaol to 
Hereford to take his trial there on 
an indictments ^ 

JR. V Davis, Stra. 945. 
This was done upon the authority 
of Althoe's case afite, that the adja- 
cent English county has a concur- 

^rent jurisdiction by thestat. 26 H. 
8. c. 4. ^ Ibid. 

3,. A person in executit)n in B. R. 
may be there charged criminally 
by a justice of peace's warrant, but 
no such justice can take a prisonier 
p( thi^. Court out of the cuslodx of 
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• the ,Coart and send, him to the 
county ^aoL 

JR. V. ifoodhamy Stra. 828. 
4t Rules tp shew cause why a super- 
sedeas should not issue on a certio^ 
rori to return all iodictmenUai^Hinst 
the defendants justices o€ the town 
- of Berwick, discharged. 

J?. Y^CowlCf Burr. Rep. 834. 
«S. The time witliin which claim of 
conusance by the University of 
Cambridgei must he made upon an 
indictment aj^ainst one matriculated 
there for iin assault. 

R. V. Agar Sf O'Mearay Burr. 
Rep. 23a50. 
C Where the caption of a present- 
ment (for erecting of a cottai^e con- 
, trary to 31 Eliz. c. 7, s, I.) returned 
into B. R. by certiorari^ was ad cw- 
; riam visits Jranci pkgii cvm curia 
baron^ the Court held it good 
though it was objected that it did 
not appear at which of them the 
presentment was made» and one of 
them not having jurisidiction to take 
such presentment and therefore it 
was ill. 

iJ. V. Everardy 1 Ld. Raym. 638, 

1 Sark. 195. 
7. For though one of those Courts 
only had jurisdiction, yet bein^ both 
held togctlier it must be taken as a 
caption by that Court that had au- 
thority to proceed in it. Ibid, 

8. A person having been committed 
by. the justices at a borough sessions 
for non-payment of a fine set on 
him for a contempt in court there, 

' he brought a hab^aSy and the Court 
of K. B. held it a good commit- 
ment, upon which the defendant 
offered to pay the fine, but the 
Court said they could not take it, 
he must be remanded and pay it 
below. 

R. V. Elliott^ Stra. 785. . 

9. It seems that where a rnatter of 
right comes in question, justices of 
the peace have no jurisdiction. 

jB. v. Burnaby, 3 Salk. 217. 

Ld. Raym. 900. 

10. Upon an information on 1 Jac. 1. 
c. 22.. the Lord Mayor of London 
has no personal or summary jyris- 
diGtioD: but merely in sessions as 



the bead oft a court Iic<r6fdlh^ to 
the course of tlie common law. , 
R. V. JVilliamiy Burr; Rep; 3€(6. 

JURY AND JUROR. ' 

At a sessions of gaol 'delivery on a 
trial for high treason; the Court 
could not have a full jury by reason 
of defaulters and the many chal- 
lenged by the prisoner, whe^eapoii 
the Court adjouVufd ^ till HAOther 
day and ordered another pantiei'to 
be then ready; it was objected tiMit 
there ought to be n .tales and an ka' 
beas corpus to complete the number 
of nine jurors who were already 
sworn, for otherwise this record 
would be left imperfect. Sed per 
c7/r. whereever the jury is summoned 
by a Kenire facias to try a particular 
isiiue there may be a talesy because 
there is a writ upon which it may 
be grounded, but whf>re there is no 
venire facias it is otherwise, fpr 
theie can be no tales but with an 
habeas corpus to bring in the tirst 
juries. Therefore in the case of 
oyer and terminer though perhaps 
there may be such a course yet in 
commissioners of gaol delivery it 
cannot be, and it is very plain that 
it is not necessary, for in such cases 
the course is for the justices before* 
thev come" to\!ourt to send a writ- 
ten precept to the sheriff generally 
to return' jurors against their com- 
ing, in order to deliver the gaol ; and 
but of the pannels the jury is called 
and withgut any writ or precept in 
writing: and the entry is no more 
than thin, viz. that the prisoner 
pleaded not gtiilty idio immediaii ve- 
nial rnde juratory and this is always 
before issue joinded, and tlieiefore 
it is never to try a particular issue; 
and in this respect the proceediiigs^ 
of oyer and terminer differ thait they 
do not send a general precept to 
the sheriff before issue joined, but :t 
particular precept after issue joined 
to summon a jury to try a particular 
issue, so that this is a precept in na- 
tuin; of a venire facias upon which 
account perhjps a tafcs may be 
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grantable, bat here it is othrrwise, 
becaose there is ueither tt particular 
ven,/ac. or precept in the nature 
of oiie« 

R. V. Cooke, S Sulk. 338. 
&• If a juror be taken ill darin*; a 
trial for felony, the jury may be dis- 
chiifg^d and the prisoner be tried by 
another jury. 

R. v.Scaihert^ Learh, 706. 
R. V. Edwards, 4 W. P. T. 
309. S. P. 
3* In the above case in Leach the 
eleven remaining jurors being re- 
sworn, served with a new jury on 
the second punuel. ^ 

Leach> 706. 
4. If a prisoner indicted for felony 
with whom the jury are charged, be 
by sudden illiiesa during the trial 
reodefcd incapable of remaiaiiyg at 
tl^e Iwr, the jury Riay be discharged 
from the tfli«ii of that indictment, 
aiid the prisoner on his recovery be 
tried bfore another jiiry. 

R, V. Sieveneon^ Leach, 6l8v 
5^ If a jtfry give a verdict on their own 
knowledge they ought to tell the 
CottTt so, that they inay be s^worn 
aa witnesses, and the f^iir way is to 
tell the Court so before they are 
sworn, that they have evidence to 
give. 

Anon. 1 Salk. 405. 
6. A Scotch covenanter may be sworn 
as a juryman in a criminal case by 
the ceremony of holding up his 
hand without kissing the book. 
Waiker's case. Leach, 56 1. 
7- The afiidavit of a juror of what he 
thought or intended pn;viouB to the 
verdict being given cannot be re- 
ceived in evidence for the defendant 
after verdict. 

Bh v. Wb^dfall, Barr. Rep. 2667. 
Ri V. Almous Burr. liep. ^Q^Q, 
. S. P. 

^ But where there is a dijubt upon 
the Judge's report aa to what passed 
at the time of bringing in the ver- 
dict, then the affidavits of jurors or 
bye-8tanders>may be received upon a 
- motion for a new trial, or to rectify 
- a mistake in the minutes* 
Burr. Rep. 2667 
•9^ The sta/tifment by eight of a jury 



after verdict io favaiir of a defen- 
dant, representing their disappro- 
bation of the verdict, was highly 
censured by the Court of King's 
Beneh, and totally disregarded. 
R. V. Tkirkeil, Barr. Rep. 1696. 

10. A juryman may not be examiaed 
to any matter crimfroai or mfamoa« 
in order to challenge. 

Anon, I Salk. 541. 

11. On a challenge for favoar two 
jurors were sworn to be tryers, and 
their oath was ** voa shall- well and 
truly try whethec A. S. (the jary- 
man challenged^ stanciH iorli&rent 
between the parties to this issue. 

Anon. I Salk. I53« 
13. If a sheriff return a jury to try an 
indictment in which he '\a prosecutor, 
il is goad ca«M« to challenge the 
jury, but after conviction it cannot 
be moved in arrest of judgment. 
R. V. Sheppardf Leach, I }<K 

13. On issue joined on tlie replicatiaa 
of nyl tiel record t« vl counter pk'u 
of felony, the prisoner is entitled 
to challenge any of the jurors before 
they are sworn upon that issue. 

R. V. Scott 9 Leachv 440* 

14. Three being indicted of high 
treason in couftpiring the death of 
the king, they pleaded not guilty, 
and Bolt, Ch. J. told them that 
each of them bad liberty to chal- 
lenge thirty-&ve of those wb»w«>Te 
returned upon the pannel to (ry 
them wtthottt shewing any i^use, 
but that if they intended to take 
this liberty they must be tried se- 
parately and singly, as not joining 
in the ehallenges : but if they in- 
tended to join in the challenges] 
then they could challenge but thirty 
five in the whole, and might b< 
tried jointly upon the same - iii- - 

. dictment. 

i?. V. Ckarwick, King, and EeifSt 

3 Salk. 81. 

15. A tale* is never awarded upon an 
indictment unless by warrant from 
the attorney-genera), but it is award—' 
ed upon an information q. /. be-- 
cause of the interest which the pro^ 
sectttor has in such prosecutions. 

3 Salk. 330. 

16. |f npou animKctoient for barrctrjr 
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the prosecutor eannoi go. on (or 
want of the copy of several processes, 
the Court will not allow bim to with- 
draw a juror. 

jR. V. Jqffs^ Stra. 9S4. 
"Tw For in cases where the puQiebment 
as in this and perjury may be infa- 
mous, it is never done. * Ihi(L 

I S. Stat. 4 and 5 Ann. c. li). s. 8. 
relative to views does not extend to 
criminal cases, so that in them there 
can be no rule for a view wivhout 
mutual consent, and by Stat. 3 G. 2. 
c. 95. it is not necessary thut six of 
the first twelve jurors impannelled 
shall attend at the view, or at the 
trial, and the trial, shall not go off 
from noi)^ttendance,of the viewers. 
1 Burr. Rep. 252. 

JI9. Juryman put upon the pannel 
above eighty yeans of age discharged 
by the Court. 
Anon, Loft^ 213. 

^O.'Iil a natural issue (as of identity 
&c.) the prisoner is not allowed any 
peremptory challenges, because his 
life is not in jeopardv. 

B. V. Radciiffh Bl. Rep. 6. 

**!. If the inhabitants of an hundred 
have enjoyed an immemoiiuj ex- 
emption from serving. on juries out 
of the hundred, they are not>liable 
under any of the statutes relating to 
jurors, for the statutes being alBrmii- 
tive do not take away the -prior 
. irzemption. 

Jt.r.Pugh, 1 Dougl. 18a. 
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LARCENY. 

T. Of what Things Larceni/ may, be 

contrrtiited, 
II, Evidence of fclixtiious Intent. 

III. Larceny from the PersQiu 

IV. Larceny by Servants, 

V. In ready furnished Lodgings^ 
Shopst ^c. 
VI. In the Dwelling House, 
V 1 1 , On navigable Rivers, 
V III. Of Property fixed to tile 
Freehold, 

I. Of what things Larceny may b$i 
committed, • 

1, A commission issuing out ef Chan« 
eery empowering the commissioners 
therein named to ascertain the boun- 
daries of a manor and a return to 
such coitimissiou are instruments 
concerning the realty, and there^bre 
cannot be the subject of larceny* 

R, V. West beer ^ Leach^ 15* 

Stni, I I3a» 

2. The sashea of windows put into 
their frames and fui^tened in by 
laths nailed across the fVamesto pre- 
vent their falling out, but neither 
bung nor beaded in the frames are 

' not tixed'to the freehold, and there- 
fore may be the subject of larceny. 
jR. V. Hedge, Leach, 240. 

3. A prisoner cannot be found guilty 
of larceny if it appear that he could 
not otherwise get the goojds than bj^ 
the delivery of them 'to him. by the 
owner^s wife. 

jR. V. Harrison, Leach, 5Q, 

4, To pull wool from the body of live 
sheep and lambs, if done with an 
intent to steal it, is a larceny. 

R, v; Martin, Leach, 205. 

5, So larceny may be committed- hf 
taking the; milk from a. cow. 

Ihid, 

6. In. these cases the principle is» 
thajt where larceny may be commit* 
t«d of the thing itself, it may also b^ 
committed of the produce of that 
thing* Ibid, 

7* Qu. Whether it: be iiCGeeiary is 
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such cases that the thing stolen 
should be of the value of ten pence. 

Ibid. 

II. Evidence of/eloniaus Intent, 
1. If several persons having a secretary 
of state's warrant to apprehend cer- 
tain suspected persons, call soldiers 
to their assistance and break open 
the door of a house for the purpose 
of apprehending; the suspected per- 
sons, and when in the house some of 
the soldiers steal goods, those who 
were not guilty of the actual steal- 
ing were acquitted, notwithstand- 
ing their being ens^ged in an un- 
lawful act of breaking the door, and 
the reason was because it was a 
mere chance opportunity of itsflf, 
whereupon some of them did lay 
ha&ds. 

Cited (as being mentioned by 
Holt, Ch. J. in delivering a 
judgment,) Leach, 8. 
t. If a person having ordered a trades- 
man to bring goods to his house, 
look out a certain quantity, ask the 
price of them, separate them from 
the rest, and then by sending the 
tradesman home on pretence of 
wanting other articles, take the op- 
portunity of running away with the 
goods so looked out, with intent to 
»teal them, it is larceny, for there 
did not appear a sufficient delivery 
to change the property, which »tiil 
remained in thetrad^esmun. 
R, V. Sharp/ens and Greatrixf 

Leach, 108. 

3. If a tradesman agrees to sell goods 
to the prisoner for ready money, and 
accordingly books them, leaves them 
with him with a bill of parcels, and 
receive in payment by his servmit 
two bills which afterwards appear to 
be fabricated, the prisoner is not 
guilty of larceny, although the 
tradesman never intended to give 
credit, and the jury Bod that the 
prisoner intended to defraud the 
tradesman of the^oods. 

jR* V. Parkesy Leach, 703. 

4. The prisoner whs however after- 
wards convicted of a misdemeanor. 

Ibid. 

5. To remove a package fr-om thts fore 



part to near the tail of a iVaggoa* 
with a felonious intent to take it 
away, is a sufficient asportation to 
constitute larceny. 

R. V. Coslety Leuch, 271. 

6. But to raise up a pocket of hops in 
a waggon in a perpendicular posture, 
but without having removed it from 
the place where it originalfy lay, is 
not a sufficient asportation. 

Anon, cafe. Leach, 271* 

7. So to tear an ear ring Irom a lady*s 
ear, whereby the ear was torn 
through, and the ear ring being 
afterwards found in the lady's hair, 
is a sufficient a8})ortation and force 
to satisfy an indictment for robbery. 

R. V, Lapier^ Leach, 36o. 

8. Upon an indictment for stealing in 
a dwelling honse, where it appeared 
that the prisoner had taken plate out 
of a trunk and laid it on the floor, 
but was apprehended before he had 
carried it away, all the judges held 
this to be a suflticient' asportation. 

R. V. Simpson, Leach, 363. n. . 

9. But where the prisoner stopt the. 
prosecutor as he was carrying a .fea- 
ther bed on his shoulders, and told^ 
him to lay it down or he would shoot 
him, and the prosecutor accordingly 
laid the beci On the ground, but be- 
fore the prisoner could take it up so' 
as to remove it from the spot where 
it lay he was apprehended, tht^ 
Judges held that the offence was uot^ 
completed. 

R. V. Farrelh Leach, 362. w. * 

10. To remove sheets from a bed and 
carry them to an adjoining room 
with intent to steal them, is a suf- 
ficient asportation. 

Leach, 362. 

11. Qu. Whether upon a special case 
found that the prisoner went into a 
tradesman's shop with intent itniaw* 

fully to obtain and convert to his 
own use the goods mentioned in the 
indictment, and by a false pretence 
obtaining the goods and so convert* 
ing them, be felony or not. 
/?. V. CockwainCf Leach, 562. 

12. This case was referred to the 
Judges, but no opinion was ever 
given, and the prisoner was nlti-- 
luately pardonedv Jbids- 
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(lerea person cdsie to a shop 
ifik^d the owuer to shew him 
linen, which was delivered into 
Apds and then he ran away with 
(Id to be larceny : for the sub- 
snt act of his rnnniug away 
it plainly shewed his intf?ntion 
ke the goods feloniously^ before 
»ruperty was uttered. 
Salk. 194. . 
prisoner was executed. 

I person obtain a carriage from 
idesman under a pretence of 
g ]t» aiid afterwards convert it 
s own use, he is thereby guilty 
arceiiy if the jury find that he 
in original intention to steal it, 
ugh the contract of hiring was 
iy indefinite time. 
V. Semphi Leach^ 470. 

obtain goods by false pretences 
the servant of the owner, to 
(1 thev were delivered for the 
ose of being carried to a cus- 
r who had purchased them, is 
iing from the possession of the 
er, and if so obtained with a 
Hiceived. de^^ign to steal them, 
ints to a lartenv. 
V. Wilkins, Leach, 586. 

eeras that if a person be induced 
ay at hiding under the hat^ and 
; down his money voluntarily 
e event, meaning to receive the 
! if he wins and to pay it if he 
» that on his losing the winner 
igup the stakes so deposited 
le table is not guilty of lar- 
» although the jury find that 
vhole ^as a fraudulent couth- 
I and conspiracy to get posses- 
of the proRecutor*8 money. 

y. Nicholson^ Jones ^ and Chap- 
pely Leach, 698. 
person who induces another to 
?r bank notes to him by the 
ice of ring dropping, on .a 
ition that if be does not restore 

in such a time the entire value 
e things supposed to be found 
belong to the person delivering 
otes, is guilty of larceny, for 
ugh the property of the notes 
■ted \\ith on the particular con^ 



dition^ yc(t thW j^fUleini^txWV^iti' 
naiiis wi tfe the owner. • • ' • ' - 
R, V. fFd/^oit, Leach, 730. 

18. Especially if the prosecutrix state 
that she did ' not pay the' notes ' to , 
the prisoner as a purchase- of the* 
jewel, but merely as a deposit for 
the value of it. ibid, 

19* To aid and assist a person to the 
jurors unknown toobtaih money by 
the practice of' ring dropping, Is 
felony, if such aider be present at tife 
time the money is obtained from the 
prosecutor, and the jury find that 
the prisoner was xronfedera ting with 
the person unknown to ohtiiin the 
nioney by means of this practice. 
.jK. V. Moore J Leach, 354. Stfe 
post. Mo. 25. 

20. If a horse be agreed to be pui"- 
chased and in pursuance thereof is 
delivered to- the prisoneir by the or- 
ders of the prosecutor, it is not lar- 
ceny in the prisoner tmmei/tafe/y to 
ride away with it without pftyitbg th^ 
parchahe money, for this was a sate^ 
and the possession as well us' th^ 
property was entirely parted with. ^^ 

Ji. V. jyart;<»y, Leach, '526'. 

21. If a person hire a horse fn th^ 
name of another < tor the purpose 6f 
going to a certain place^ and aftet** 
wards proceed part of the way to* 

," wards that place, but eventually irt 
the same duy sell that horse, if this 
jury find that at the time he ob- 
tained the horse he meant to convert 
it to his own use, it is felony. 

R.' V, Charfea^oodf Leach, 456; 
See post. No. 24. ^ 

22. If a parcel be accidentally left i'n 
a hackney coach, and thg coachman 
instead of restoring it to the ownet 
detain it, open it, destroy patt of its 
contents and borrow money on the 
rest, he is guilty of larceny- 

jR. V. fFyww*, Leacb^ 460. 

23. So where theiprosecfutriic on at«> 
riving at her place of destination 
desired - the pri soner a h 6ck nef 
coachman to give her pa reel to a 
6ervai\t which he 'liegt^cfM th-rto, 
and drove a^ay wi-th it itt-thlE»^o<«?b> 
and the gootls eoiitained in'*he-|Wr4^ 
eel (which had been opened), wert 
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tti^erwtrds traced t6 the prisoner's 
poflsesttion, he ou seeing the proctt- 
cutrix again, deuyiog aU kuowled|je 
of her or of the things, or of hiu vver 
having had sock a fare, tbi» was 
held to be larceny in him. 
R. V. Sears^ Leach^ 463. 

24. If a person obtain a horse under 
preteiice of hiring it- for a day and 
immediately sells it» the delivery of 
it to him jby the owner for that spe- 
cific purpose does not change the 
pMSessioBt and therefore if the ori- 
ginal hiring by the prisoner was with 
intent to steal it, he is guilty of 
larceny. 

jR. V. Peatf Leach, 253. R, v. 
Tunnardf Leuch, 255. n. 9. P. 

C5* Where the prisoner and two others 
had joined company with the prose- 
• ciitor in the street, and after walking 
a short space one of them stooped 
down and picked up a purse which 
vpoQ^ inspection was found to con- 
tain a ring and a receipt for j^ 1 47. 
purporting to be the reteipt of u 
jeweller for a rich briUiant diamond 
ring, and the prisoner proposed that 
they should go into a lu)use and 
consider how they should divide the 
prize, which was assented to, and 
when there the prisoner aiiked the 
prosecutor if he 'would take the ring 
and deposit hi^ money and watch 
as u security to return it on receiving 
his portion of the value, to which he 
agreed and signed a written agree- 
ment to that purpose, and that the 
prosecutor accordingly laid his watch 
and money on the table and received 
the ring, then the prisoner beckoned 
the prosecutor out of the room under 
pretence of speaking to him in pri- 
vate, and that during that interval 
the other two men went off with the 
property. The Court upon the 
authority of Pearls case directed 
• t|ie jury to consider whether the 
whole transaction was not an artful 
and preconcerted scheme in tl>e 
three naen feloniously to obtain the 
prisoner's watch and money, and the 
jury accordingly found the prisoner 
guilty. 

JL V. Patchy Leach, 273. 

26» To obtain a bill of exchtinge from 



an indorsee tinder pretence of di»« 
coantirig i^, and afterwards convert- 
ing the produce of it ia felony, if the 
jury find fenat the prisoner bad a pre- 
concerted design to get the note 
into his possesMon with an intent to 
steal it, and that the indorsee did 
not intend to part with the note to 
the prisoner without having the 
money paid before he parted with it. 
R. V. AiekleSf Leach, ddO. 
27* A stock-broker having advised a 
proprietor of stock as to the proper 
time of disposing of it, sold the stock 
ibr him and with the consent of the 
prosecutor received the produce. 
The prosecutor instructed him to 
purchase exchequer bills to the 
amount, but the prisoner stating it 
to be too late an hour on tjiat day 
so to do, lodged the money with his 
own bankers and gtive the bankers 
of the prosecutor a clieok for the 
amount : On the following day the 
prosecutor drew a check on his 
banker for a larger sum and gave it 
to the broker to purchase exchequer 
bills : The broker received of them 
bank notes for the payment of the 
check with a part Le bought ex- 
chequer bills for the prosecutor and 
delivered thenn to the prosecutor'^ 
bankers, and with part of the residue 
he paid for American stock and fo — 
reign coin which he had previously" 
purchased with intention to abscond^ 
and paid away the rest in dischar^t^ 
of some of his private debts, ancft- 
then absconded : Upon a doubC^ 
whether these facts amounted to s9- 
larceny of the check and bank note^* 
it was argued in the Excheque*^ 
Chamber ; no opinion was eves:^ 
publicly delivered i)y the Judges -^ 
but the prisoner was ultimatel^^ 
discharged. 

R. V. Walsh, 4 W. P. T. 458. 
28. If a banker's clerk who is entrast< 
to receive bank notes and rooner a' 
the shop counter, instead of putting 
them into the cash drawer secret* 
them or convert them to his own 
it ia not larceny, for the propert; 
never was in the possession of th 
banker. 

il. V. Bazeley, Leach, 793. 
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%9^ Bat now by stat. 9(> 6. 9. c. 85. 
it is felony. 

See IL v# Paihsonp Leach^99l* *>• 
30, It is a larceny for the contklential 
clerk of a mercbant to take a bill of 
exchange ubtndorsed from the bill 
box after it has been in the po9«eH- 
aion of his master and convert it to 
his own ase, for as it had not been 
delivered to him for his purpostf by 
his employer, it is afehniotis taking 
from the possession of the roaster. 

IL V. Chipekmsff Leach, 80o. 

?I. A banker's clerk enters a fictitious 
sum in the ledger to the credit of a 
customer and tells him he has paid 
that sum to his account, and on the 
faith of it obtains from the customer 
his check on the bankers, which the 
prisoner pays to himself by bank 
notes from the tilt, and enters in the 
waste book a true account of the 
check drawn and notes as paid to 
*' a man,** this was held to consti- 
tute a larceny of the notes. 

R. V. Hamman, 4 W. P. T. 308, 

22* If a servant to whom goods are 
delivered by his master to carry to a 
customer break open the package in 
which the goods are contained and 
sell them, and receive the produce 
to bis own use, he is guilty of lar- 
ceny, for standing in the relation of 
a servant the possession of the goods 
remained in the master until and at 
the time of the conversion of them 
by^he servant; the master was to 
receive the money for them of the 
customer, and he could at any time 
have countermanded the delivery of 
. them ; the prisoner by breaking open 
the packages tortiously took them 
from the possession of the master, 
and having by the sale converted 
them animo /ttraudi to his own use, 
the taking is felonious. 
R, V. Bass^ Leach, 285. 

33. And where a silk throwster had 
men come to work io his own house, 
and delivered to one of theoi'STlk to 
work and he stole part of the silk 
delivered to him, held to be larceny, 
per HTyde, Ch. J. for it was delivered 
to him only to work, and so the 



entire property rematned then only 
in the owner. 

O. B. Oct. Session, lG64. 

Leach, 286. tr. 

34. So a butler who had plate deli- 
vered to him, or a shepherd- sheep, 
and they steal any of them, it is 
larceny at common law. 

See Leach, 286. «• and Kel. Rep. 
35. 

35. And 80 if one deH vers goods to a 
porter to carry to a certain place, and 
he takes them and carries themr awav 
to another place and then opens and 
disposes of them, it h felony ; and 
also where one barsrnined with ano- 
ther to curry certain bales of goods' 
to Southampton, and he took them 
and cfirried them to another p^ace 
and broke open the bales and took 
the goods contained therein, and 
con-verted them to his own use and 
disposed of them suspiciously, held 
larceny, for notwitwstanding the 
delivery the property remained in 
the' balors. 

Leach, 286. n, 

36. Where a person who has no title 
to a house brinji^fs an ejectment and 
procures a false affidavit to be filed 
of the delivery of the declaration to 
the tenant in possession, and for 
want of appeariiij* and pleading gets 
judgment and possession, and there- 
by enters the house and- seizes the^ 
gcrods and converts them to his own 
u«e, he is for thus makin? use of the 
power.% of the law for a felonious 
purpose u;nilty of felony, and in this 
case the pnsoner was hanged. 

aSaik. 194. 



ML From the Person, 
L A taking violently in the preseitce 
is a taking from the person, 

R, V. fronds 8f al, Stra. 1015. 
9. The stat. 8 EliiZ. c,4. is silent as to 
aiders and abetters, and the rule of 
law has always uniformly been to' 
confine the guilt of privately stealing 
to the individual hand that com- 
mits the fact, and therefore where 
it was in evidence that the pro>ecu* . 
tor and the twoprisonejs were drink* 
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In^ together, and that the prosecutor 
fell asleep aoit when he awaked 
missed hi it watch which immediately 
afterwards was found on one of the 
prisoners: the Court directed an 
acquittal on the capital part of the 
indictment, it being uncertain which 
of. the two prisoners took the 
property. 
R, V* Mary and Bridget Murphy^ 
Leach, 302« 

3* This offence generally depends on 
H nice species of dexterity which 
does not require the assistance of a 
second person to perform, and there- 
fore the legislature has not thought 
it necessary to involve those who are 
present when the offence is commit- 
ted in the severity of thepuoit«hment, 
however well inclined they may be 
to give effect to its completion. 

Ihid. 

4. The stat. 8 Eliz. c. 4. only extends 

. to the person actually committing 
the offence, and not to aiders and 
abetters, therefore he only whose 
hand actually takes the property 
is gnilty of privately stealing; and 
the bare possession of property so 
stolen is not sufficient to convict the 
prisoner of an offence under the 
above act. 
R, V. Sterne f Leach, 53 1 . See No. 1 f. 

4. Aiders and abetters are not within 
the meaning of the statute which 
takes away the benefit of clergy from 
such as should be found guilty of 
the offence, and is totally silent re- 
specting aiders and abetters. 
R^y Innis Ijf aLhGdicyi^^, 

6, Therefore where it appeared in evi- 
dence that the prosecutor and pri- 
soner having been drinking together 
till they were both intoxicated, and 
that they went home together to the 
prisoner's lodgings where the prose- 
cutor fell asleep, ^nd that while he 
slept the prisoner stole his watch, 
the Court upon the authority of the 
preceding cases held that the ca^e'did 
not come within the act. 

R. V. Gribble, Leach, 275. 

7. A person who had been intoxicated 
at Vauxhall gardens fell asleep on 
his way home in one of the niches 
on Westminster bridge. The pri- 



soner passing by stole the buckles 
out of his shoes without wakiog him, 
and the judges were of opinion that 
the statute was intended to protect 
the property which persons by pro- 
per vigilance and caution should not 
be enabled to secure, but that it did 
not extend to persons who by intoxi- 
cation bad exposed themselves to 
the danger of depredation by de- 
stroying those faculties of the mind 
by the exertion of which the larceny 
might probably be prevented. 
Leach, 275. 2 Hawk. P. C. 490. 
See post. No. 1 2. 

8. But this merciful construction of 
the act is not carried so far as to 
exempt from its' pains those who 
steal from the person of another who 
is taking natural rest, and therefore 
it appearing that the prisoner stole 
a watch belonging to the prosecutor 
(who was master of a vessel lying io 
the river Tyne), while he was 
asleep in his cabin privately from 
his person and without his kno«' 
ledge, the case being reserved for 
the opinion of the Judges, they were 
unanimous that the conviction was 
right. 

R. v. John Thompson^ Leach, 489. 

9. And the foregoing case was con- 
firmed by one of a similar nature, in 
which it appeared that the proseca- 
tor, a waggoner, was sleeping on a 
truss of straw in the stables of an 
inn yard while his horses were feed- 
ing, and that the prisoner, who was 
horse keeper to the prosecutor's ma*- 
ter, confessed having taken money 
from the prosecutor*s person without 
his knowledge whilst he slept : the 
prisoner's counsel mentioned the 
Vauxhall case, and said that the act 
did not extend to protect the pro- 
perty of persons asleep ; but the 
Court said that whatever notious 
might have formerly prevailed on 
this subject, the contrary had lately 
been determined by all the Judge* 
of England* in a case reserved from 
the assizes at Newcastle, and that 
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this determinfiUou had since been 
confirmed by another case of the 
like Icind before ihe recorder of 
Bristol. 

JR. V, Willan^ Leach, 558. 

10. After the decision of this case it 

seems unnecessary ahiiost even to 

luentioQ that of ike King v. Bradley 

and Jones^ O. B. sessions 1778* cited 



V. Ill readyfurjiished Lodgings, Shops, 

Warehouses^ if a 
1. A person who hires a ready fur* 
nishtd House is not guilty of felony 
within 3 & 4 W. & M • c. 9. s. 5. 
by stealing any of the goods let to 
him with the said house. 
R4 V. Palmer, Leach, 782. 



in 2 Leach, 276. n. it being com- 2. It appearing in evidence upon an 



pletely overturned oy the above 
mentioned subsequent decisions. 

11. Several persons being indicted 
under 8 Eliz. c. 4. for stealing pri-> 
vately from the person, and it ap- 
penring that the note which was the 
subject of the indictment was lost 
during a drunken scuffle, and it' be- 
came impossible to ascertain which 
of the prisoners if any had stolen it :. 
the Court directed an acquittal of 
all ; for under the statute the hand 
alone which takes the property can 
be guilty of the offence. 

Leach, 9. 

12. A privately stealing from a person 
rendered senseless by intoxication 
is not within 8 Eliz. c. 14. 

JR. V, Kennedy, Leach, 913. 
R. V. Morris, Leach, 915. n. 

13. But the prisoner may under such 
circumstances be acquitted of the 
capital part of the churge and found 
guilty of simple larceny. Ibid, 



IV. By Servants, (and see ante 
Div. 11. J 
1. In an indictment on 39 G. 3. c. 85. 
against a servant for embezzling 
money received on his master's ac- 
count, it is not sufficient to follow 
the words of the statute, but there 
must be a positive allegation that 
the iponey was the property of the 
master, as in the case of larceny at 
common law. 

R. v. McGregor, 3 B. & P. I06. 
^. If a servant receive money for his 
master in the county of A. and beiuj' 
called upon to account for it in. the 
cbunty of B. there deny the receipt 
of it, he may be indicted for the 
embezzlement in the latter county. 
B. V. Taylor,. O. B. 1803. . 

3 B. & P. 596. 



indictment on 10 & 11 W.3. c. 23. 
against the prisoner for stealing a 
piece of woollen cloth privately in 
the warehouse of the prosecutor, that 
,the prosecutor was a Blackwell 
Hall ftictor, and received goods by 
bales or packages from the manu- 
facturers in the country, each piece 
of which was separately tied up in 
paper and marked on the outside 
thereof; that on receiving them 
into his warehouse they -were some- 
times taken out of the bales imme- 
diately /(but never out of the pa- 
pers), and done up on shelves; some- 
times they continued in the bales 
till a customer called for such ar- 
ticles as the papers contained, but 
no ^oods were ever exposed to sale 
by hanging them at the warehouse 
window Or at the door, nor was the 
bulk of the pieces ever broke or sold 
by retail ; that they were sold en- 
tirely by commission, sometimes for 
home consumption and sometimes 
for exportation ; that the door of 
the warehouse sometimes stood open 
but in general was kept shut and 
fastened by a latch, but not so as to 
prevent its being opened at pleasure 
on either side : Upon this statement 
the Court doubted whether it could 
be called a warehouse, ' referring 
to Howard's case post, and the pri- 
soner was acquitted of the capital 
part of the charge. 

R. V. Godfrey, Leach, 322. 
3. The prisoner beinj? indicted on this 
statute it was proved that the place 
from whence the goods were stolerx 
was a common warehouse by the 
water side, where merchants did 
usually lodge goods intended for ex- 
portation until there should be an 
opportunity of putting them .on 
board, and the Court (Ch, B. Par.. 



n< 



LARCENY. V. 



ker and Fosterand Birch, Justices,) 
'were of opinion thdt this wag uot a 
case within the statute, for by the 
word warehouses in the statute un 
meant uot mere repositojieu for 
goods, but such places where uier- 
chauts a:id other traders keep th^ir 
goods for sale in the liature of shops 
and whiliier customer:) go (o view 
them. 

R, V. Howardi Fost. 77. 

4. Money has been rightly holden not 
to be within this act, the words being 
goods, toareM mid merchandizes : for 
though the word goods may in a 
large ^nse take in money, yet being 
connected with wares and merchan- 
dizes, the safer construction of so 
penal a statute will be to confine it 
to goods ejusdem generis gpods 
exposed to sale, Fost. 79. 

5. The prisoner was indicted for steal- 
ing a watch privately in a shop, and 
it being proved timt the watch was 
sent to the shop for the purpose of 
being repaired, and was hnng in* the 
shew glass of the shop at the time it 
was stolen, the Court said the 
meaning of the act of parltament 
had always been restrained to such 
goods only as are exposed to sale in 
shops, and did not extend to mere 
repositories for goods, and that this 
shop was not with respert to this 
watch a place of sale, ajid accord- 
ingly the prisoner was acquitted ol 
the capital part. 

R, V. Stone, Learh, 375. 

p. And H shirt having been left with 
the master of a shop in order that he 
miifht send it to be mended: but in 
the meantime it was stolen thereout, 
held not to be within the act, which 
was made for the benefit of masters 
of shops, to preserve their own goods 
which might be left there in the 
tvaj/ of trade, 

O. B. April sessions, 1723. 

Leach, 376. nl 

7. So to steal a coaeh man's livery 
great coat which was hung up in th^ 
stables seems not to be within the 
at t, for the goods stolen must be 
juch as are proper to and usually 



kept in the respective places which 
the act describes. 

R, v. Seas, Learh, 341. 

8. An indiclUKUton 3 W. & M. r. 9. 
must state by whom the goods or 
lodgings were l^tto the prisoner, and 
for the omission thereof the prisooer 
was acquit(ed. 

R. v. Pope, Leach, 377- 

9. An indictment on 3 & 4 W. & M. 
c. y. 8. 5. stated that the goods 
stolen were in a certain lodging room 
in the d well iug house of the said 
A. B. there situate, let by contrajct 
by the said A. B. to the said C. l)- 
and to be used bv the said C. D. 
with the 'lodging aforesaid ; and an 
objection was taken to the form of it 
inasmuch as it did not appear upon 
the face of the indictment that the 
contract was in existence at the time 
of the theft committed, for that the 
indictment only.stated that the goods 
stolen were in a lodging r«)oro in 
the dwell ins: house of A. B.' there 
situate, let by contract by A. B. to 
C. and to be used by.C. with the 
lodging, but that it did not state 
that the goods were then let to the 
prisoner, that th$i word then ought 
to have been inserted between the 
wovdd situate dnd let, and that there 
was no averment in any part of the 
indictment by which the want of the 
word then could be supplied, or from 
which the existence ofthe contract 
*at the time could be legally intended. 

But upon reference to the J udges they 
all hejd the indictment to be goo(i, 
for that every common reader would 
naturally under^tajKi the words '* let 
by contract'* to apply to the lodging 
room and not to the dwelling h^nse, 
and that if the wori's "in the dwell- 
ing house of the said A. B." were 
put in a parenthesis no chasm at all 
would re mam between what went 
before and followed after, and by 
that means the clear and natural 
import of the words would be 
ascertained. 

R. V. Burnelf Leach, 668. 
10. Where in an indictment on 3 & 4 
W, 3. c. g. it was averred t^at 
the good^ stolen by the two prisoners 
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Were in a lodging room let by con- 
tract to one of them, and it appeared 
in evidence that the letting was to 

• the oilier^ the Court directed both 
the prisoners to be acquitted. 
R, V. Goddard and Frazer^ 

Leach, 617* 

1 1. Qu. Whether in an indictment on 
3 & 4 W. & M. c* 9. «tatin^ that 
the lodgings were let to the prisoner 
by A. is supported by evidence that 
they were let by the wife of A, In 
this case the prisoner was found not 
guilty. 
/2. V. Pointings Leadi, 705. 

VL In ike Dwelling Hovse. 
)• If goods abov^ the value of forty 
shillings be stolen at one time in u 
dwelling house, but the value of 
those found in a prisoner*s possession 
do not amount to that'vahie, yet if 
the jury believe the prisoner stole 
the rest of the articles they may find 
him guilty of stealing above the 
value of forty shillings in a dwelling 
house. 

JL V. Hamilton and Chesser, 

Leach, 389, 390. 

2. To bring a case within stat. \2 Ann. 
c. 17. goods to the amount of forty 
shillings must be proved to have 
been stolen at one and the same 
time, for the several values of dif- 
ferent portions of property which 
have been stolen at different times 
cannot be added together so as to 
make an offence capital, they being 
in fact different and independent 
acts of stealing. ' 

R. V. Petricj Leach, 329. 

3. Nor can a number of petty larceni*-s 
be combined so as to constitute 
one act of grand larceny. Ibid* 

4. If a wifev steal the property of a 
person above the value of forty shil- 
lings in the house of ber husband, 
it is not a stealing within this statute. 

R. V. Gouldt Leach, 257. 

5. For her husband's house is her's, 
and it is apparent the 4egislature in- 
tended that the stealing must b% in 
the house of another. Ibid, 

% Therefore for a person to stestl 
goods above the false of forty ahil- 



lings in their own house is not a ca- 
pital felony. 

Rl v, Thompson and M*Daniel, 

Leach, 379. 

7i To steal' a bank note for £^20. in 

a dwelling house is an offence within 

the above statute, ,and the prisoner 

is on conviction thereof . ousted of 

^•<«?rgy. ^ ^ , 

JR. V. Dean^ Leuch, 798. 
8. A IjiUik note feloniously obtained 
in the house by a lodger from his 
landlord under pretence of getting 
it changed is not a capital offence 
within stat. 13 Ann. c. 7* for that 
statute was made to protect such 
property us might be deposited in 
the house i and not that which was on 
the person there. 

R, V. Campbell, Leach, 645. 
9- The prisoner being indicted for 
stealing goods above the value of 
forty shillings in the dMrelling house 
of VV. H. Bunbury, Esq. and it Was 
found that the house was the invalid 
. o^ce at Chelsea, which is an office 
under government, that the ground 
floor of it was used for the purpose 
of conducting the business of the 
office, that Mr. B. occupied the 
whole of the upper part df it, 
but that the rent and taxes of the 
whole house ^^ere paid by govern* 
ment. The Court (Mr. B. Perryn 
and Mr. J. Wtlles) held that this 
was not the dwelling hoase of Mr. 
Bunbury. 

R. V. Peyton^ Leach, 364. 
10. To obtain money from the person 
of another by the practice of ring 
dropping, although it be so obtained 
in the dwelling house, is not within 
the statute. 

jR. V. Owen, Leach, 652.. 
I!. An indictment for robbing in a 
dwelling house persons being therein 
and put in fear, must state that the 
persons were put in fear bt/ the 
prisoners. 

R, V. Etherington, Leach, 771. 
12. But upon such an indictment the 
prisoner may be acquitted of the 
capital part of the charge and found 
guilty of simple larceny. 

Ibid. 
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VII. On navigable Rivers. 
1. An indictment tor 8tealin<^ goodt» 
** in. a bari;e on the navigable river 
ThauieH" is not supported by evi- 
dence that a h^rise full of deaU be* 
in;; naviifated down the Thames, 
being in danger of sinking, part of 
the cart;o wu:» unloaded into a long 
boat, and l)oth that and the bar^e 
were moored alon^ side of each 
other ; that by the eiflux of the tide 
they were left aground, and in the 
night the lon^ boat with the deals 
which were above the value of forty 
shillings were stolen; for this lar- 
ceny could not have been committed 
on the navittuhle river Thames but 
from the banks of one of its creeks^ 

R. V. Pike^ Leach, 357. 

2. But it shouTd seem that the above 
would have been within that branch 
of the art which makes it a capital 
offence also to steal above the value 
of forty shilliogs in any creek belong- 
iHg^toaay navigable river, &c. 

Ibid. 

3. Dollars and guineas being money, 
are not within the description of 
either goods, wares or merchaiidizeK 
mentii^oed. in th^ stat. 24 G« 2. 
c. 45. 

R» V. teigbf Leach, 63. 

4« Portugid coin not current here by 
proclamation but commonly pass- 
ing, is money, and therefore not 
within the act. 

Leach, 63 «. Fost. 79. 

5« If a com factor purchase corn on 
board a vessel lying in the Thames, 
and his servant goes on board the 
vessel and contrives to have a certain 
portion of the corn put into sacks by 
the labourers on board the ship, de- 
siring them to carry the account of 
' the corn so taken a^«ay by him to the 
score, and not to niak/e a separate 
siccuunt of it, and then sends away 
such corn by another hand and sells 
it, he may be capitally indicted for 
stealing the . property of the corn 
factor although the Vorn was never 
removed out of the vessel into the 
prosecutor*s lighter. 

R. V. Abrahat, Leach, 96O. 

p. So if a corn factor purchase corn 
and sen(f bis servant in h^s lighter 



to fetch it from the vessel to his 
wharf and five quarters of it are by 
the direction of the servant put ia 
the cabin of the barge in sacks, and 
the rest loaded in the barge in gross 
bulk, and the servant take- away and 
convcit the five quarters so placed 
in sacks before it comes into the 
actual possession of his master, it is 
larcenv; for bein^ laden on board 
the lighter it is sufficiently in the 
posHcssion of the master to enable 
him to maintain an indictment for 
stealing it. 

R, V. Spears 9 Leach, 962. 
7. N. B. These two cases appear to 
have arisen out of the same trans- 
action, though reported with some 

in the circum- 



slij^ht difference 
stances. 



VI II. 0/ Property fixed tp the 
Freehold, 

1. " A church" is ** a building" within 
the general words *• or to any build- 
ing whatsoever" in 4 G/ 2. c. 32. 

R. v. Hickman Sf Dyer. 

2. And it seems that an indictment 
on that statute is good without stat- 
ing the person in whom the pro- 
perty or tlie freehold of the church 
by law resides. In the above case 
the indictment laid it to be 1st. the 
property of C. C. the vicar, 2nd. the 
property of J. B. and R. M. the 
churchwardens, and 3rd. of the in- 
habitants and parishioners of the 
parish. 

Ibid, and see /?. v. Isley^ Leach, 
3^0. S. P. 

3. A person who procures possession 
of a house under a written agree' 
ment between him and the landlord 

Jar a lease for twenty-one y*»ars, is 
bv stealing; the lead afHxed to buch 
house guilty of felony within stat. 
4 G. 2. o. 32. if the jury find that 
he had fraudulently entered intoaa 
agreement for the purpose of get- 
ting possession of the house in order 
to be the better enabled to steal the 
thctures. 
R. V. Munday^ Leacb, 991* 

4. The prisoner being indicted under 
stat. 4'G. 2. c. 32. and 21 G. 3;c. 
66. for stealing a window casemtnH 
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made ofiron^ lead and glass fixed to 
a certain building, he having uo 
title &c. the Court held that the 
words ill the latter act are to be 
taken as substantive nouns and not 
as descriptive of the sorts of fixtures 
which the legislature intended to 
protect, and upon this directioa tiie 
prisoner was acquitted. . 
Ji. V. Semor, Leach. 559* - 



LIBEL. 

I. JVhat shall be deemed a JJbeL 

IL Evidence^ 
II L Justification. 
IV. Indictment. 

\. New Trial. 
Y I, > Judgment. 



I. What shall be deemed a Libel, 

1. It is a libel to write a letter to a 
third person against a female whom 
he intended to tnarry ; and the jus- 
tices in sessions have jurisdiction 
thereof. 

R, V. SvmmerSf 3 Salk. 194* 

2. The Court of K. 1>. refused to 
grant acriruiuul information against 
a bookseller as for a libel in print- 
ing a true but unauthorised copy 
of a report of the Houi»e of Corn- 
iDons though the report reflected 
on the ciiaracter of an individual. 

R. V.J. Wright, 8 T. K. 293. 
^ It is neither the subject of a crimi- 
nal prosecution nor of an action, to 
publish a tr^e account of the pro- 
ceedings in parliament or of the 
courts of justice. 

R. v. J. Wright, 8 1\ R. 298. 

4. A u obscene book is punishable as 
a libel. 

R. V. Ciirly Stra. JSQ. 
The case of Q. v. Read, Fost. 98. is 
not now to be considered as law. 

Ibid. 

5. The Court refused to grant ah in- 
formation for a libeU the truth of 
which was not denied by the prose- 
cutor, but left him the ordinary re- 
medy by action or indictment. 

/?. V. BickertoUy StrBi. 498. 
^ Tlie Court- granted an information 



against the printer of a newspaper 
for publishing a ludicrous para* 
graph describing the Earl of Clan- 
ricarde's suppohed marriage with 
an actress at Dublm, the Earl then 
being a married man. ^ 

R. V. Kinnersley^ Bl. Rep. 294* 
7« A person having bten convicted 
of blasphemous discourses on the 
miracles of our Saviour, and at- 
tempting to move in arrest of judg- 
ment, the Court declared they 
would not suffer it to be debated 
whether to write against Christianity 
in general was not an ofl'ence. pu- 
nishable in the temporal courts ^t 
common law, but they did not iut 
tend to include disputes between 
learned men upon particular con- 
troverted points. 

R. v. Woolston, Stra. 834. 
8, A member of the House of Com-» 
.mons may be convicted in thii 
court upon an indictment for a libel 
in publishing in a newspaper the 
report of a speech made by him in 
that house, if it contain libellous 
matter, although the publication 
be a correct report of such speech, 
and be made in consequence of an 
incorrect publication having ap- 
peared in that and other newspapers. 
R. V. Creevey, Esq. M. P. 1 iVlau» 
& Sel. Rep. 2'}'3. 



IL Evidefice. 
1,' On the trial of an indictment for a 
libel, the only questions for the con- 
sideration of the jury are the fact of 
publishing, and the truth of the tn- 
uuendos. Whether the subject mat- 
ter be or be not a libel is a question 
of law for the consideration of the 
Court, 

R. V. the Dean of St. AsapK 3 T. 
R. 428. n. and R. v. Withers^ 
3 T. R. 428. [But see stat. 32 
G. 3. c. 60; and the opinion 
of Kenyon Ch. J. in R.'\. Holt, 
ST. R. 4S6.] 
2. It is not competent to a defendant, 
charged with having published a li- 
bel, to prove that a paper, similar 
to that for thepublicatiou of which 
he is prosecuted, was published an a 
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former occasion by other persons, 
who liave never betfu prosecuted 
for it. 

R. V. Hoh, 5 T. R. 436. 
3* Proof that the def^udant gave a 
bond to the .stanp-oiBce for the du- 
ties, ou the advertibeiueDts in a 
newspaper under the staU 29 G. 3. 
. c. 50 s. 10. and had occasionally 
applied at the stamp-office respect- 
ing the duties, is evidence that he is 
tile publisher. 

4 T. R. 126. 

4. Proof of words spoken to a person 
will not support *an indictment, 
charging that the defetidant spoke 
them q/'such a person. 

R.\. Berry, 4 T. R. «17. 

5. The publisher of a weekly register 
received an anonymous letter ten- 
dering certain information concern- 
ing Ireland and desiring to know to 
whom the letter shonld be directed, 
to which an answer was returned in 
the register: after which two letters 
were received in the same hand- 
writing, directed as mentioned, and 
havinu; the Irish post mark on the 

■r envelopes, which two letters were 
proved to be the hand-writing of 
the defendant, and the letters them- 
selves containing expressions indi- 

' cative of the writer's having sent 
them to th^ publisher of the regis- 
ter in Middlesex for publication. 
This was held to be sufBcient evi- 
dence for the jury to find a publi- 
cation in Middlesex by the procure- 
ment of the defendant. 
R, V. Johnson, 7 E- R. ^5. 

6. The witness for the crown, who 
produced the libel, swore that it 
was shewn to the defendant who 
owned himself the author of the 
book, er»urs of press and some small 
variations excepted; and it was ob- 
jected that it could not be read, 
because ihe confession was not ab- 
solute: but the Ch. J« allowed it to 
be read saying he would put it upon 
the defendant to shew that there 
were material variations. 

R. V. Hdl, Stra, 41 6. 



in. Ju9tiJi€aiiom. 

1. There may be an implied jastifica* 
tioo of a libel, or of alander, from 
the occasion (as if read in a judicial 
proceeding) as well as on account 
of the subject-matter. 1 T. R. 110. 

2. It is libellous to publish a highly 
coloured account of judicial pro- 
ceed in^s, mixed with the party's 
own olMtervatious and conclusions 
upon what passed in court, which 
contained an insinuation that the 
plaintiff had committed perjury; 
and it is no justification to such in- 
sinuation of })erjury ft«|^ainst the 
plaintiff (who had sworn to an as- 
sault by A. 6. ou hioi), that it did 
appear (which was the suggestion 
in the libel) from the testimony of 
every person in the ro<fm Sfc» except 
the plaintiff, that no violence had 
been tised by A. B. &c. for hom eofi- 
stat thereby, that what the plaintiff^ 
swore was false. Neither is it suf- 
ficient in a justification to such a 
libel, where the extraneous matter 
was so mingled uith the judicial 
account as to make it uncertain 
whether it could be separated, to 
justify the publication by general 
reference to such parts of the sup" 
posed libel as purport to contain an 
account of the trial Sfc. and tbut the 
the said parts contain a just and 
faithful account of the trial &c. 

Stiles V. Nokes, 7 E. R. 493. 

3. A plea justifying a libel on the 
grounds that the East India Com- 
pany ordered the defendant as go* 
vernor in council, to erase the pro* 
secutor's name from the Army List 
of the Presidency, does not shew a 
sufficient justification for publishing- 
the cause of dismissal. 

Oliver v. Bentinck, (Ld. W. C.) 
1 W. P.T-456. 

IV, Indictment, 

1. A defendant may be charged upon 
one indictment with publishing a 
libel upon two persons if it be but 
one offence. 

R, v. Benfield and Saunders, 
Burr. Rep. 980. 

2. An indictment or information for tt^- 
libel need not chafge the offence to^ 
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have been committed vi et arvas^ or 
filledge that the libellous matter is 
false. R. V. Burke, 7 T. R. 4. 

3. Several defendants may be joined 
in one aod the fiaine indictment fur 
a libel, if tUe offence wholly arises 
irora «uch a joint act as is criminal 
i<i itself; as where divers joined in 
fiin^in^ libellous aud scandalous 
matter in the public street at a fa- 
ther's door, with intent to discredit 
him and his children, and whether 
it be two simgs or one, or a first and 
second part of the same songj, or 
separate stanzas, one on one person, 
and another on another, yet it is one 
entire offence : . and the more there 
are that jbin in it the greater is the 
offence. 

R» V. Benfieid and Saunders f 

Burr. Rep. 980. 

4. Upon ai* information against the 
defendant for a libel, for that he &c. 
wickedly, maliciously and sedi- 
tiously did write and publit>h a cer- 
tain false, scandalous, and seditions 
libel OP AND CONCERNING his tha" 

jestys government and the employ- 
ment of his troopSt accordinj* to the 
tenor and effect followinj^ (setting 
forth the libel verbatim) the woHs of 
and concernint^ are a sufficient t/2- 
Irodueiitm of the matter contained in 
the libel, and a sufficient averment 
that it was written of and concerning 
the king's government and the em" 
ptoymefft of his troops, , 
II, V, Home, Cow p. 679. 
^. An indictment for a libel must 
set forth who the person libelled 
was, and therefore where it charges 
it to be upon percions to the jurors 
unknown, it is» insufficient, even af- 
ter a verdict of f<uilty. 

JR. V. Nutt and Orme, Ld. Raym. 
486. 3Salk. 424. S.C by the 
name of R, v. Aim a?id Nott, 
6. The whole libel need not be set 
forth in the indictment, but if any 
part qualifies the rest it may be 
given in evidence. 
Jt. V. Beare, I Ld. Raym. 414. 
1 Salk. 3^24. 3 Salk. 417. 
3 Salk. 2i26. 
^, Where a defendant was indicted 
for that be composed'^ madei wrote. 



and industriously circaUted nany 
false and scandalous 'libels, and the 
jqry as to the writing and altermg 
the«aid lil>elbtind him guilty f>rou/ in 
indictamento saperius supponitursind 
as to all other things charged iu the 
indictment prater scriptionem et eoi* 
lectionem tfaey6nd him notguiUy; 
the Court held that to be a good 
verdict. Ibid, 

8. For when a defendant is found 
guilty of writing a libel it mast be 
intended to be an original, for a copy 
would not he given in evidence. 

Ibid. 

9* And upon an objection that the de- 
fendant being found guilty of col- 
lecting and writing and not of mak-* 
ing and composing, the verdict was 
repugnant or an acquittal ; the Court 
said making is the genus and com- 
posing and contriving is one specif s; 
writing a second species, and procur- 
ing to be written a third species, so 
that not finding hiaa guilty of all but 
of writing only, is not finding him 
guilty of any species of making, but 
writing. Ibid, 

10. An allegation that in the libel was 
contained juxtatenorem sequentemt 
imports that the words alterwards 
set out in the indictment were the 
words used in the libel. Ibid. 

11. To say ad effectum sequentum 
would not be sufficient. Ibid. 

12. An indictment for publishing li- 
bellous matter, reflecting on the me* 
mory of a dead person, notalledging 
that it was done with a design to 
bring contempt on the family of the 
deceased, to «tir up the hatred of * 
the king's subjects against them, or 
to excite his relations to a breach of 
the peace, cannot be supported. 

R. V. Topham, 4 T. R. 126. 

V. New Trial. 
1. The defeiidant having been ac- 
quitted upon an indictment for a li«> 
bel, a new trial was moved for but 
detiied, and the Court said anciently 
it was never do^e ki criminal cases 
where defendants were acquitted, but ' 
that latterly where verdicts nad beea 
obtained by fraud or trick, as steal* 
ing away witnessea ^c. it was done, 
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but never yet merely upon tlie rea- 
sons that the verdict was aguiubt 
evidence. 

E. v.Bear, 2 Salk. 646. 

1 Ld. Rayra. 414. 
9. Upon an information u^ainHt a de- 
fendant for printing and publishing 
a libel with a maliciovs and criminal 
intention^ the jury having returned a 
verdict of guilty of the printing and 
publishing only, ^he Court awarded 
a venire facias de novo. 

E.y. Wood/all, Burr. Rep. 9661. 

VL Judgment, 

It The defendant being convicted of 
a scandalous libel, judgment was 
given against him to go to all the 
courts in Westminster Hall with a 
paper in his hat; in Chancery he 
behaved himself imprudently and 
justi6ed his offence^ for which reason 
the Court increased, his punishment 
by imprisonment. 
Anon, 1 Salk. 400. 

f. A defendant convicted on an in- 
formation of a blasphemous libel, 
was sentenced to he imprisoned in 
Newgate for a month, to stand twice 
in the pillory with a paper on his 
head inscribed blasphemy ^ to be sent 
to hard Jabour for a 3'ear, to pay a 
fine of 6s. Sd. and to find security 
himself in 100/. and two sureties in 
6OL each during life. 

R, v. Annetf Blackst. Rep. 395. 



LUNATIC. 

1. The traverser of an inquisition of 
lunacy is to be considered as a de- 

• fendant. 

J?. V. Roberts, Stra. 1 208. 

f. Upon such a traverse therefore the 
prosecutor of the commission has u 
right to make up the record and carry 
it down for trial. Ibid, 

3. Where a new trial was had upon 
such a commission, in the absence 
of the traverser who was absent 
through illness, the Court on affida- 
vit of that fact granted- a new trial 
upon payment of costs^ and because 
the Lord Chancellor and the former 
jury both had nn inspection which 



might be of great use to a second 
jury, who otherwise would be left to 
judge upon letis evidence than the 
otht-rs had had. 

R, v. Roberts, Stra. 1208. 
4. The Court afterwards upon appli- 
cation of the traverser, ordered it to 
he tried at' the bar by a jury of the 
county where the former inquisition 
was taken. Ibid* 

MANDAMUS. 

1. The Court will grant a peremptory 
mandamus to justices of the peace to 
grant a warrant to bring the balance 
of the late overseers' accounts, which 
the vestry had ordered to be de- 
tained and laid out to sue for some 

.charity money, which fact was re- 
turned by the justices as their rea- 
son for not granting the warrant. 
R. V. Somersetshire Justices 9 

Stra. 992. 

2. For the stat. 43 Eliz. c. 2. says the 
balance shall be paid over to the 
new overseers under a penalty, and 
it is not in the power of the vestry 
to dispense with the statute. ^Ibid. 

3. A parish clerk is a temporal officer^ 
and if removed by the minister with-* 
out a sufficient cause the Court of 
K. B. will grant a mandamus to re^^ 
store him. 

jR. V. Warren^ Cowp. 370. 

4. The return to a mandamus is good^ 
if it pursues the suggestions of the? 
writ. 

R.v. Penrice f Sir H.J StrsL. 1^235^ 

MAYHEM. 

1. To bring an offender within 22 and- 
23 Car. 2. c. I . the lying in wait 
must be proved, and therefore where 
it appeared in evidence that the 
prosecutor discovered the prisoner 
in a field belonging to his master 
abput midnight pulling up turnrips^ 
that the f>rosecutor spoke to the 
prisoner, who instead of making any 
reply cut him on the nose and other 
parts of the body with a sharp in- 
strument, the Judges held this hot 
to be a sufficient evidence of tyibg- 
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in wait to bring the case within, the 
statute. 
R,v. Tickner^ Leach, 222. 

IS* A husband cutting his ivife*s throat 
on his return home and making 
thereby a wound three inches in 
length across her neck, in not a 
maiming and disfiguring^ by lying 
in wait within the stutute. 
R* V. Lee^ Leach, ()1. 

S. A large'transverse wound across the 
nose so wide and deep as to render 
the bone visible is a slitting of the 
nose within the Coventry Act, al- 
though the nostril is not perforated. 
iJ. V. Carrol 9 Leach, 66. 

4. To follow an accomplice in picking 
pockets with intent- to maim any 
person who shall apprehend him, 
appears to be a lying in wait within 
the Stat. Ibid. 

$,' The prisoner being tried on this 
act, the evidence against him was, 
that the prosecutor wus driving his 
cart loaded with sugar down Hoi- 
born Hill, when he was suddenly 
struck on the face by some one, 
and several others surrounded him 
throwing great stones at him ; that 
be defended himself till he got to 

. Fleet Market, but was then sur- 

. rounded by encreased numbers who 
stabbed^him in several parts of the 
body while standing endeavouring 
to defend his head from the blows, 
but without striking any one, some 
person among the assailants called 
out repeatejily •• damn you, where 
are your knives," upon which the 
prisoner who was one of the gang 
made a sweeping stroke at the pro- 
secutor with^a large kni/e, which slit 
his nose and cut his cheek and ear 
severely. The prosecutor could as- 
sign no other reason for this cruel 
treatment, except that it was in- 
tended by way of revenge on him for 
having detected and beat off some 
thieves, who had made an attempt 
to rob his cart near the same place 
on the preceding evening^ for it 
could not be for the purpose of rob- 
bing the cart at the time the prose- 
cutor was cut, for none of the goods 
were taken away. The- Court said 
that to constitute the ofifence it must 



be committed with a certain degree 
of preparation, watching an oppor- 
tunity for the purpose and with a 
degree of deiiberution that may 
mark a malicious intention and a 
wilful design; that the expression, 
where are your knives, was explana- 
tory of the design of the gang, for if 
that was the signal that was to be 
given to them and the phsoiijer drew 
his knife and took the ^ first opportu* 
nity of giving the prosecutor the cut 
which he received that was a lying 
in wait for him, for it was not ne- 
cessary that a man should place 
himself in any particular conceal- 
ment and then rush out of his lurk- 
ing place to do it, for if he has a 
purpose in his mind to do^uch a 
mischief and deliberately watches 
for an opportunity to do it, he lies 
in wait. The. jury found the pri- 
soner guilty. 

R, V. Thomas Millsy Leach, 294. 

MONSTRANS DE DROIT. 

If a person who brings a monstrans ile 
droit on an inquisition finding the 
forfeiture of an offire fails in his title, 

' he cannot mend his case by excep- 
tions to the inquisition taken' as 
amicus curia, though by those excep- 

* tions it appears that the crown has 
no right, or that a stranger has right, 
and therefore the office was not for- 
feited; for the party who was a 
monstrans de droit is a plaintiff and 
may be nonsuit. 

JR. v. Masotii 2 Salk. 447. 

NAVAL STORES. 

1. A person convicted of unlawfully 
having in his custody or concealing 
naval stores, may in the discretion 
of the Court, be sentenced either to 
receive corporal punishment undef* 
17 G. 2, c. 40. H, 10. or to pay a 
penalty under 9 & 10 W. 3. c. 41. 

JR. V. Blandy Leach, 678, 

2. One convicted upon the stat. Q & 
10 W. 3. c. 41. s. 2. of havinsr un- 
lawfully in his possession or conceal- 
ing the king's naval stores, cannot 
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NUISANCE. 



since the stat. 39 k 40 Geo. 3. c. 
89* 8. 2. tie sentenced to bard la- 
bour. 
R. V. Bridges, • E. R. 53. 
d. The forfeiture of 200/. inflirted hy 
9 & 10 W. 3. c. 41. on ptTtfOUtt other 
than contractors hiiviit^ naval stores 
in their posseMsion ar'CTUt's by the 
conviction upon un indiciment for 
that offence. 

R* v. Harmaut Ld. Rayui. 1 105. 



NUJSANCE. 

1. An indictment for a nuisance, (by 
steeping stinkin|> Kkins in water.) 
laying* it to be committed near the 
hif(hipay, and also near several 
dwelling houses, &c. is sufficient. 

R, V. Papphteau, Stra. 686. 

2. Such a nuisance being temporary 
and not permanent, there need not, 
(and indeed how could there) be 
judji^ment to abate it as well as a 
tine. 

3. An indictment for a nuisance for 
erecting buildings and making fires 
which sent forth noisome oiTensive 
and stinking smokes, and making 
great quantities of noisome, olfeu- 

• sive and stinking liquors near to the 
king's common highway, and near 
to the dwelling houses of several of 
the inhabitants, whereby the air was 
impregnated with noisome and of- 
fensive stinks and smelU, to the 
comrtiou nuisance of persons inhabit- 
ing ur travelling near the said high- 
way, &c. held good. 

R. v. JFfiile and JVard, Burr. 
Rep. 333. 

4. It is sufficient if a nuisance be laid 
generally in a parish, and this is the 
accustomed manner; for the very 
existence of the nuisance depends 
upon the numljer of houses and con- 
course of people, and this is a mat" 
ter of'/aci to be judged of by a jurv. 

Ibid. ' 

5. To constitute a nuisance it is nut 
necessary that the smell should be 
unwholesome \t is enough if it ren* 
ders the enjoyment of life and pro- 
perty uncomfortable. Ihid. 

6. The word '• noxious"^ not only! 



means hurtfil and offensive to the 
smell, but it is also the translation of 
the rery technical term '• noetvus^* 
and has been always used for it, ever 
since the act for the proceedings 
being in English. Ibid, 

7. If one build a house so near to mine 
that it stops roy lights or shoots the 
water upon my house, or is in any 
other way a nui?«Mitce to me, I may 
enter upon the owner's soil and pm'l 
it df»wn. 

R. v. Rosewell, 2 Salk. 459. 

8. The building: of a house in a larger 
manner than it was before, whereby 
the street became darker, is not a 
public nuisance by rea^ion of the 
darkening. 

R. v. JFebb, 1 Ld. Raynr. 737- 

9. Shopping lights is a nuisance, but 
stopping a prospect is not. 

Arnold v. Jefferson, SSalk, 247. 

10. It is a ni>isance to make great 
noises in the night with a speaking 
trumpet, to the disturbance of the 
neighbourhood, and this defendant 
having been convicted thereof by 
indictment was fined 5/. 

jR. v. Smith, Stra. 703. 

11. A waggoner, occupying otre side 
of a public street in a city, before 
his warehouses, in loading and un* 
loading his waggons for several hours 
at a time, both day and night, and 
having one waggon at leatit usually 
standing before his warehouses, so 
that no carriage could pass on that 
side of the street, and sometimes 
even foot passengers were incom- 
moded by cumbrous goods lying on 
the ground ready for loading, is in- 
dictable for a public nuisance, 
though there were room for two car- 
riages to pass on the opposite side of ' 
the street. 

J?, v. i?w^.w//, 6 E. R. 427; 

12. Indictment against a tenatit at will 
of a house adjoining to a public 
bridge, which hom*e he ought to re- 
pair ratione tennrce, bnt that he per- 
mitted it to be so much out of re- 
pair that it was ready to fall upon 
passengers, held good. 

jR. V. Watson, Ld. Raym. 85^ 

13. The matter of an indictment for not 
repairing a way is not put? an end to 
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by the defendants suboiittina^ anjl 
being 6ned, but writs oP distringas 
shall be aworded mi infiuiiumf till 
the Court is certified that the wtiy is 
repaired. 

it. V. Cluwortk Inkak, 1 Salk. 
358. 

14» An information against a Common 
• carrier, setting forth tluit no waj^- 
gbn ought to carry nK>re than ^000 
weighty and that the defendant u^ed 
a wagt^on with four wheels iu which 
he carried 3000 or 4000 weight at 
one time, by which he spoiled the 
way leading fram Oxford to London, 
viz. at Lobb Lane, in the parish of 
Hosely, held good, though there 
was no particular measure expressed 
how much of the way was spoiled, 
for the nuisance was ailed ged for 
all the way from Oxford to London, 
and Lobb Lane only mentioned for 

. a venue, and besides it was the ex- 
cessive, weight which he carried that 
made the nuisance. 
3 Salk. 183. 

15« I ndictlnent against a defendant 
for that he did keep a common ill 
governed and disorderly house, and 
in the said house for his lucre &c. 
certtin persons of ill name &c. to 
frequent and come togi*ther did 
cause and procure, and the said per- 
sons in the said house to remain, 
^ghiing of cocks, boxings playing nt 
cudgels and misbehaving ihetmehes 
did permit, held good. * 

R, V. Higginsim^ Burr. Rep. 
1233. 

16. If a person be only a lodger, and 
•have but a siugle room, yet if she 
make use of it to accommodate 
people in the way of n bawdy house, 
it will be a keeping of a bawdy house 
as much 41S if she had a whole house. 
K. V. PiersoHy Ld. Kaym. I lj)7. 

Salk. 382. 

17* Hruaband and wife may l>e jointly 
convicted of keeping a common 
bawdy house. 

R.y. Williams^ 1 Salk. 383. 

18k For the crime is joint and Meveral, 

and husband and wife may commit 

trespass, murder, treason &c. Ibid. 

ip. The keeping of the house is not to 

be understood of having or renting 



in point of property, but it is the 
governing ami managing the house 
in such a disoiderly naaaer as to be 
a nuisance. Ibid. 

20^. An indictment cannot he main- 
tained against a pevsoo for l*eing 
a common bawd, and procuring 
men and women to meet together to 
commit fornication, but siie should 
have been indicted for keeping a 
common bswdy house. 

jR. v. Pier sou f Ld. Raym. 1 197. 

Salk, 383. 

21. For a bare solicitation of chastity 
is only cognizable in the * ecclesiasti- 
cal courts. /6i*d. 

22. On an indictment for a nuisance 
in erecting a wall across a road (not 
for continuing the nuisance,] it is not 
necessary to adjudge that the nui- 
sance be. abated. 

IL V* the Justices of the W. R, 
of Yorkshire^ 7 T. R. 4^. and 
Jl. \. Stead, ST.R. 143. 
23b But where it is stated in the in- 
dictment to^ be an existing nuisance, 
there must be judgment to abate it. 
8T. R. 143. 

24. If the Court be ^tisfied that' a 
nuisance indicted is already effectu- 
ally abated, before judgment is 
•prayed upon the indictment, t1iey 
will not in their discretion give 
judgment to abate it. And they re- 
fused to give such judgment upon 
an indictment for an obstruction 
in a public highway, which high- 
way, after the conviction of the de- 
fendant, was regularly turned by 
an order of magistrates, and a cer- 
titicate obtained thut the new way 
was fit for the passage of the pub- 
lic, and on afiidavits that so much 
of the old way indicted as was still 
retained was freed from all obstruc- 
tion. 

R. V. Incledon, 13 E. R. l64. 

25. Judgment upon an indictment for 
being a common scold reversed, be- 
cause it was rixa instead of rixatrix* 

R, V. Saxjieidj Ld. Rayra. 1094. 
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OATHS, (UNLAWFULLY 
ADMINISTERING.) 

The unlawful adtniaisterinj^ by any 
associated body of men of aa oath 
to any person, puqiorting to bind 
him not to reveal or discover such 
unlawful combination or couspfracy, 
nor any iilei^al act done by them 
&c. is felony within the stat. 3? 
G. 3. c. 123. though the object of 
such an association was a conspiracy 
to raise wages and make regulations 
in a certain trade, and not to stir 
up mutiny ok- sedition. 
R. V. 6?. Marks, 3 E. R. 167. 



OFFENDERS (EXPENSES OF 
CONVEYING.) 

If a defendant convicted in B. R. re- 
ceive sentence to he set on the pil- 
lory in a different county ^ the protiiR- 
cutor ia nut bound to pay the ti|>* 
staff any y^tf, or even the necessary 
expenses of carrying such otl'ender 
thither. 
/?• V. Chohei/, Cow p. 7^26. 



OFFICER. 

1« It seems that a clerk of assize has 
r\ot a lien in the reuords in his cus- 
tody for his fees. 

R. V. Burj/^ Leach, 23<). 

2. And if he refuse tg deliver u record 
on the ground that he had not been 
paid hit* fees for drawing, engrossing 
&c. the Court of K. B. will grant 
a rule to shew cause why an attach- 
ment should not issue against him. 

Ibid. 
Lord MansBeld in the above case 
said he should be very sorry to de- 

- terminethat a clerk of assize had a 

- lien on the records of the court for 
. his fees, for that he foresaw great 

inconvenience from such a doctrine, 
it was therefore referred to the Mas- 
ter to report what was due. 

3. If a clerk of the peace in drawing an 
indictment for perjury unnecessarily 
•tat^ aH the continuances in the 



former proeecotibn, which * 10 ren- 
dered unnecessary by \t3 G. 2. c. 
11. s. 1. the Court of K. B. will re- 
fer the record to the Master to see 
what part wan unnecessary ; and the 
Court made an order that the clerk 
of the peace should pay the expense 
incurred by such unnecessary part. 
I^ach, 239' n. 
4. The summoiNug bailiff of Middle- 
sex was fined !200/. and it was re* 
commended to thtt sheriff to dis* 
charge him for receiving money 
from various individuals by way of 
Christmas box, though he Hiated he 
had never acted with partiality one 
way or the other. 

R. V. Whitaker^ Cowp. 752. 



OUTLAWRY. 

1. A person attainted upon an infor- 
mation for a misdemeanor cannot be 
fined,- because in misdemeanors the 
outlawry does not enure as a con- 
viction for the otfeace, as in trea- 
son or felony, but as a conviction 
for the contempt for not answering* 
%vhich contempt is punished by tl^ 
loss of his goods and chattels, and 
if defendant might be fined upon 
the outlawry he must be fined again 
upon the principal judgment, 

R. V. TippiUf 3 Salk. 494. 
9. If one be outlawed by process on an 
information, and comes in and re- 
verses the outlawry, he must plead 
instanter to the information. 

R. V.Hill, I Salk. 371 • 

3. Outlawry for high treason reversed 
on the defendant's coming in within 
the year, and surrendering himself 
to the Chief Justice, thou^^h it was 
not a voluntary surrender but a 
compulsory recaption after the de* 
fendant*s escape from prison, which 
he had effected before being indicted 
for the treason. 

R, V. Johnson^ Stra. 824. 

4. And the Court said it would be very 
hard, when the Conrt had t^iven iS. 
man a year to come in that by iak-*^ 

' ing him up before the year was ou^ 
the beoefit of the law ahouid bc?^ 
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taken from hirti, if he would bring 
himself within the description of it. 

Ibid. 

S, A defendant may plead oirt tenus 
to an outlawry, that he was beyond 
sea at the time it was pronounced, 
and to this the Attorney General may 
reply ore tenus that the defendant 
was within the realm, and traverse 
that he was beyond sea aceordin^ to 
bis plea, and offer issue upon it; 
and thereupon the defendant may 
say that he joins issue, and then the 
jury shall come instanter to try it. 
R, V. Johnson, Stra. 825. 

(>• A defendant surrendering himseU' 
within the year upon an outlawry, 
cannot plead specially his being at 
sea, ancf over to the felonj', in the 
same plea, because after his plea 
there must be 15 days between the 
teste and return of the ventre ^ h 
bein^ an indictment removed by 
ceriiorari, 

R, V. Jb/iiiion, Stra. 825* 

7* If it is stated in the return to the 
exigent that the defendant was ex-* 
acted by the sheriff "at mycbunty 
court, held at the Three Tuns, in 
Brook Street, near Ho/born, in ihe 
county of Middlesex n' it is insufficient, 
. for after the words at my county 
cotir/ should be added the name of 
the county, and after the word held 
should be added ^''for the county of 
/* Whereas here the sheriff 
poly says "at my county court," 
without adding of Middlesex, and 
be says, ** held at the house," &c. 
without adding the words ** for the 
County of Middlesex" afler the word 
held; and for want of these technical 
words the outlawry in this case was 

ItEVERSED. 

jR. v.WilkeSy Burr. Rep. 252'^, 2564. 
^. , In outlawry the second capias 
ought to have three or four months 
between the teste and return^ if 
there be only jfi/ieett days it is had ; 
for the Stat. 8 H. 6. c. tO. is ex- 
press that it shall be returnable three 
fpouths after where the counties are 
holdenyrpm month to month, and four 
inpnth^ after where the counties are 
^pldenfrom six weeks to six weeks. 

y jR.jy^ DaviSf, Burr. Rep. 638. 



gi. The stat. 10 H. 6. c. 6. confirm^ 
the former act, and extends it to in- 
dictments removed by certiorari. 

Ibid. 

10. Where the writ of proclamation is 
tested and returned on the same day 
it is bad, for this writ is founded on 
stat. 31 £liz. c, 3. which gives it in^ 
personal actions, and directs the 
particular manner &c. and to be of 
the same teste and return with the 
exigent^ arid the stat. 4 & 5 W. &M. 
c. 22. s. 4. extends this writ of pro- 
clamation to criminal cases as well 
as civil, and directs it to be delivered 
to the sherif}'^Aree monthi before the 
return. 

R, v. Ddvis, Burr. flep. 640. 

11. An outlawry cannot be avoided 
for error upon motiony but only by 
ti7ri/ of error. Ibid. 

I2i If a*n exigent be in London, the 
outlawr}' must not be returned to^ 
be pronounced by Mr, K» the coro^ 
nei'y for the Lord Mayor is perpetual 
coronerjn London, and the Recorder 
is to pronounce tV. ^ 

R. V. Davis, Bnrr. Rep. 639. 

[3. The stat. 25 Etl. 3. stat. 5. c. 14.' 
does not apply to a court of oyer 
and terminer and gaol delivery.. 
<T. R. 521. 

14. If it appear on the record that the 
writ of proclamation was delivered 
to' the sheriff three months before 
the return of it, it is sufficient 
though it be not so expressly al- 
ledged. 

4 T. R. 521. ; 

15.' The writ of proclamation required 
the sheriff to proclaim the parties in 
opefi court in the sheriff's county 
(not saying county court,) and held 
good. 

4T. R.521. 

16. The" names of the coroners need 
not be subscribed to the judgment 
of outlawry ; if it appear on the re- 
cord that the judgment of outlawry 
was <f\vei\ bv them it is sufficient. 

4T. R. 521. 

17. The sheriff need not alledge in 
his return to the writ of ^jroclama- 

• tion, thfit •* the persons prnclaiminw 
did not appear and render thenv- 
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selves/* though he must in his re* 
turn to the f xigent* 
4T. R.521. 

18. It need not appear on a record of 
outlawry that the capias and exigent 
were sealed by the justices of oyer 
aoci terminer &c. 

4T. R. 521. 

19. The sheriff must state, in his re- 
turn to the writ of exigent, the day 
and year of each exaction ; stating 
that on such a day in the SOth year 
of thereign^ he exacted the defen- 
dant a third time; that afterwards 
on such a day (omitting the year) 
he exacted him a fourth time; and 
that afterwards, on such a day in 
the 30th year aforesaid, he exacted 
him a iif\h time is insufRcient, ahdu 
good ground for reversing the out* 
lawry. 

jR. V. Alman fin error J 5 T. R. 
20«. 

SO. It need not be stated in express 
terms on a record of a judgm(^nt of 
outlawry that a writ of capias issued 
against the defendant; it is suffi- 
cient if it appner '* that the sheriff 
was commanded to take the defen- 
dant," &c. 

R, V. S. Perry, 6 T. R. 573. 

91. Neither is it necessary in stating 
every writ to repeat the day and year 
when each was issued: it will suffice 
if it appear by referring to the pre- 
ceding parts of the record ; as if, af- 
ter statiog that the capias was re- 
turned on such a c^ay, it proceeded 
thus, " Whereupon the exigent was 
awarded;" "whereupon" referring 
to the day when the capias was re- 
turned. 
6T. R.573. 

£*2. If one exigent be awarded against 
ihe principal and accessary toge- 
ther, it is error only as to the latter. 
4T. R.521. 

23. In a record of outlawry it appeared 
by the writ of proclamation and the 
return to it, that the prisoners were 
required to render themselves to the 
sheriff so that he might have their 
bodies before the justices, ^c. at the 
relni-n of the writ; and held good. 
R.V. Yandell, 4 T. R. 521. 

^4. Outlawry in felony reversed be- 



PARDON. 

cause it appeared on tho writ of |>ro- 
clamation and the return to it that 
the person indicted was outlawed 
after a day had been given him in 
court, and tiefore such day arrived. 
Barrington v. the King (t'* error), 
3 T. R. 499. 
25. A person outlawed on an indict- 
ment for sheep-stealiyg is ousted t)f 
clergy by 14 G. 2. c. 6. s. 1. : *' out- 
iawry^* being a '• connictioH** witbiu 
the meaning of that statute. 
4 T. R.521. 
{26. The writ of capias utL and the 
sheriff's return to it, ought to be 
filed with the clerk of the exigents. 
Reynolds v. Adams ^ 3 '^. R« 57 B. 



PARDON. 

1. A coDviction for barratry readers a 
man infamous, and incapable of 
being a witness, but a general par- 
don will restore him. 

R. V. Weedon Sf al. 3 Salk. 264.' 

2. The difference between the effects 
of the king*s special pardon and a 
general one is this,— wherever the 
disability is part of the judgment 
by act of parliament, as in convic^pu 
of perjury upon the statute, there the 
hinges pardon cannot remove that 
disability but a generalpardon* may : 
but where the disability is only coo- 
sequentialy as upon an attainder, and 
no part of the judgment, there the 
kitij^'s pardon will take it awsky. 

R. V. Weedon Sf al. 3 Salk. 2(x4. 

3. If a man attainted of felony be 
pardoned on condition of transport- 
ing himself within a limited time, 
the Court will not; permit bis ere- . 
ditors to charge ^im with civil ac- 
tions ; for that would have the ef^ 
feet of defeating the |>ardon, hy 
rendering the party incapable of 
performing the condition of it, and 
there is no reason why the pardon 
should put the creditors into a bet- 
ter conaition than they would have 
been without it, to the prejudice of 



* Viz. by act of parliament* 
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the party, and the pardon was given 
for his -benefit, and not for that of 
the crediloiiB. 

^. V. Foxworthy^ 3 Ld. Raym, 
848. 2 Salk. 500. 
4. Where a general pardon came out 
between the time of a prisoner 
pleading not <2[uiltyand his trial, but 
he neglccted'taking advantage of it 
on his arraignment, and wan after- 
terwards convicted of the offence, 
yet the Conrt of K. B. allowed him 
• the benefit of the act of grace. 
R. v. Haines^ Leach, 47. 
5* And on allowing such pardon 
the Court ordered the prisoner to 
pay the prosecutor his full costs out 
of pocket. Ibid. 

6. A defendant who h^d pleaded not 
guiity to an indictment fur high 
treason having procured a pardon, 
was brought to the bar of K. B. and 
by consent of the attorney general 
waived his former plea and con- 
fessed the indictment, and there- 
upon knelt and pleaded the pardon 
under the great seal, which was de* 
livered into court and read, and 
being on condition to transport him- 
selT, and to give security to do so, 
quaP htria de banco nostro dirigeret ; 
a question arose whether the Court 
of K. B. could take the security, 
and was held they could, for this 
description was not confined to 
C. B. as if it had been curia nostra 
de banco. 

R. V. Leonard^ Stra. 30 1 . 

7. A pardon to a defendant for a mis* 
' xiemeanor need not be pleaded by 

him Hi the bar nor upon his knees. 
R. V. ffa/ei, Stra. Rep. 81 6. 

8. The Court of K. B. will not re- 
quire a person who pleads a pardon 
for murder to give sureties for good 
behaviour under 6 & 6 W. 3- c. 13. 

. unless he appears to be a person of 
ill fame. 
"R. v. Cheiwynd, Stra. 1203. 



PEERESS. 

By Stat. I Ed. 6. Cv 12. s. 14. a peer 
convicted of a clergyable offence is 
entitled to his immediate discharge 



PENAL STATUTES. isi 

without reading 6r burning in the 
hand, or being liable to imprison- 
ment, and this privilege given by 
statute being such as, may be en- 
joyed by a peeress is by operation 
of law communicated to her and 
putii her in the same situation as a 
peer. The consequence of which is 
that a peeress convicted of a clergj^* 
able felony praying the benefit of 
this Stat, is not only excused from 
capital punishment'but ought to be 
immediately discharged without be* 
in«; burnt in the hand or liable to 
any imprisonment. 

R, V. Duchess o/Kingston^ Leachi 
175. 



PENAL ACTIONS. 

1. All informations and popular hc^ 
tions brought on penal statutesi 
made before 21 Jac. J. c. 4. must 
be laid, brought and prosecuted jn 
the county where the fact was done^ 
and therefore an information by the 
Attorney General will not lie on 
Stat. 5 & 6' Ed. 6. c' 14. s.^Q- (for 
having bought live cattle and sold 
them again not having depastured, 
the cei-taintime &c., in the Court of 
K. B., for that offence committed 
in the county of Norfolk. • 

R. V. Gall, 1 LA. Raym. 370; 
1 Salki 372. 3 Salk. 300. 

2. The Stat. 21 Jac. 1. c. 4. doe^ not 
extend to any ofiTence created since' 
that statute. 

R. V. Galls 1 Ldi Raym. 370. 
1 Salk. 372. 3 Salk. 200. 

3. Debt lies upoi! this stat. 

I Ld. Raym. 373. n. 



PENAL STATUTES. 

1 1 Debt in B. R. does not lie od a 
penal stat. made before 21 Jac. 1* 
Hicks's case, I Sulk. 373. 

2. 5cc2ijod penal statutes passed since. 

Ibid. 

3. All inforpaations on penal statutea 
must be brought in the proper 
county, and therefore an informa** 
tion can be brought in B. R. under 

K 2 
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stttt. 5 Eliz. for exerciftiqg a trade 
iu Yorkshire without huving verved 
an apprentice«hip. 

R. V. Hickt, 3 Salk. 350. 



PERJURY. 

]. IF perjury relate to justice it is pu- 
nishable by the vtatute^ but if it re- 
late to a spiritual matter in the Spi- 
ritual Court it may be punished 
there. 

Boston V. CrOficA, 3 Salk. tdg, 
S. Perjury takes its name from per- 
' verting justice, therefore it must be 
judicial. Ihid. 

3. The party may either be indicted 
at common law or upon the sta- 
tute C Eliz. by which the punish- 
ment is enlarged but the nature of 
the offence is not altered: and in 
many ^ases an indictment will lie 
at common Idw when it will not lie 
upon the statute, as for instance a 
man may be indicted at common 
law for a false affidavit taken before 
a master in chancery hut not upon 
the statute, for that must be in a 
inatter relating to the proof of what 
was in issue. Ibid, 

4. So where a witness for the kin^ 
swears falsely, he cannot be indicted 
upon ^ the statute but he may at 

' common law. Ibid, 

i, A false oath taken in a court of 
fequests in a matter concerning 
lands is not indictable, because the 
court has no jurisdiction in such 
cases. Ibid. 

6. An indictment at the quarter scs- 
,8ions for perjury, at common law, 

was quashed for want of jurisdic* 
tion. 

E, V. Bainton^ Stra. 1088. 

7. Where a plaintiff lorses his action 
by a false and perjured witness pro- 
duced on the part of the defendant, 
the plaintiff cannot have an action 
against the witness till he is indicted 
and convicted, unless it was such a 
perjury or in such a court that an 
indictment would not lie^ 

a Salk. SJ70. 



8. It seems doubtful whether a false 
oath taken in Doctor*8 Commons, 
by means whereof a marriage license 

' is obtained, is perjury. . 

/?. V. Alexander^ Leach. 74. 
Same point undecided, 

A. y. Woodman f Leach, 75. n. 

9. An information for perjury was de- 
nied, where it appeared that the al- 
ledged perjury was committed in 
an answer to an unfair question, 
such as in effect asking a witness 
whether he was guilty of bribery. 

R. V. DummeTi I Salk. 374. 

10. The Court of K. B. refused to 
grant an information against a cler- 
gyman for perjury at his admission 
4o a living, upon affidavit that the 
presentation was simoniacal, until 
the clergyman had been convicted 
of the simony. 

R,v, Lewis, Stra. 69. 

11. A person prosecuting articles of 
the peace against others, who upon 
their affidavits in answer appear to 
have been guilty of gross perjury, 
was committed by the Court, aud 
the Court also stayed the process 
against the defendants to the ar- 
tides. 

R, V. Parneii^ Burr. Rep. 8O6. 
I^i. A new trial in perjury was moved 
for by the attorney general at the 
suit of the king and refused, fur the 
king is no other wiii^e interested in 
the indictment than iu point of com- 
mon justice. 

Anon, 3 Salk. 362. 

13. Judgment of imprisonment, pil- 
lory and transportation for perjury. 

R, V. Nucys and Galley^ 

Bl. Rep. 416. 

14. One was indicted in Middlesex 
for perjury committed in an affida* 
vit; which indictment, after setting 
out so much jof the affidavit as con- 
tained the false oath, concluded with 
a prout patet by the affidavit filed 
in the Court of B. R. e^t Westmin- 
ster, &c. and on this he was ac- 
quitted ; after which he was indicted 
again in Middlesex for the same per- 
jury, with this difference only that 
the second indictment set out the 
jurat of the affidavit, in which it was 
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btated to have been sworn in Lon- 
don; which was traversed by an 
averment that in fact the defendant 
WH8 80 sworn in Middlesex and not 
in London; and the Court of K. B. 
held that he was entitled to plead 
autrefois acqtiit ; for the jurat was I 
not conclusive as to the place of 
swearing ; and the same evidence as 
to the real place of swearing the af- 
fidavit might have been given un- 
der the first as under the second in- 
dictment; and therefore the defen- 
dant had been once before put in 
jeopardy for the same offence, 

R. V. Embden, 9 E, R. 437. 
16, The punishment directed by 18 
G. 2. c. 18. to be inflicted for per- 
jury in falsely taking the freeholder's 
oath at the election of a knight of 
the shire are cumulative on 5 Eliz. 
c. 9. s. 6. 2 G. S. c. 25. s. 2. to 
which the first mentioned statute 
refers. 

R. V. Price alias Wright, 6 E. R. 

327. 

1 6. Several person cannot be joined 
in one indictment for perjury, for 
the crime is in its nature several. 

R. v. Philips 4* al. Stra. 921. 

17. Where only one witness was pro- 
duced to prove the defendant guilty 
of perjury, the* Court held it to be 
iusufBcient, and that the defendant 
need not go into his defence. 

/?. V. BroughtoUi Stra. 1228. 

18. In an indictment for perjury at 
common law the words •* falsely, 
,wickedly, maliciout^ly and cor- 
ruptly" imply *' wilful,'* and it is 
not necessary therefore to insert the 
latter word, but on 5 Eliz. c. 9* it 
must be expressly 1ai(^ to have been 
wilfully ronimitted. 

R, V. C0X9 Leach, 82. 
^ *). An indictment for perjui-y in a 
cause tried at the assizes is good, 
although it alledge the oath to have 
been taken before one only of the 
Judges in the commission, although 
the names of both Judges were as 
usual inserted in the nisi prius 
record, 

jR. V. Al/ordt Leach, 179. 
^O. Ao indictment of perjury was 



quod facto per se sacro Evangelio 
/also deposuit^ apd held ill, because 
it was not fully alledged that jie was 
. sworn. 

9 Salk. 270. 

21. So it is bad if it is not alledged 
that defendant voluntarie deposuit. 

Ibid. 

22. Or if the oath does not relate to 
the point in issue*. Ibid. 

23. In an information for perjury an 
inuendo may explain, but cannot 
add to, extend, or change, the sense. 

jR. V. Greepe, 1 Ld. Uaym. 256. 

2 Salk. 513. 

24. False evidence to make it perjury 
must be material. Ibid* ' 

25. If upon the informality of the in- 
formation for perjury the judgment 
be arrested but yet the defendant 
appear to have bewn guilty of wilful 
and corrupt perjury, the Court will 
not discharge him of his bail,, but 
will give the informer leave to ex- 
hibit a new information. Ibid^ 

26. Upon an indictment for perjury in 
falsely taking the freeholder's oath 
at an election in the name of J. W, 
it appearing by competent evidence 
that the freeholder's oath was ad- 
ministered to a person who polled on 
the second day of the election by the 
name of J. W., who swore to his 
freehold and place of abode, and 
that there was no such person, and 
that the defendant voted on the se- 
cond day and was no freeholder, 
and some time after boasted that he 
had done the trick and was not paid 
enough Ibr the 706, and was afraid 
he should be pulled for his bad vote; 
and it not appearing that more than 
one false vote was given on the se- 
cond day's poll, or that the defen- 
dant voted in his own name or in 
any other than the name of J. W.» 
held that there was sufficient evi- 
dence for the jury to presume that 
the defendant voted in the name of 
J. W. and consequently to find him 



♦ These indictments were 00 th^ 
statutes. 
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gailty of the charge as -alledged in 

the indictment. 

/?• V. Pricfp aiiat Wright^ 

. C E. R. 323, 

27* Upon an ttidictment for perjury 
in un answer in Cbaucery« it is saf- 
ficientto prove that the name Mib- 
scribed to the answer \% the hand 
vrritini; of the (lefendaut, and that 
the jurat was suhscribed by the mas- 
ter as being sworn before him, with- 
out proving the ideniily of the de- 
fendant as being the very same per- 
son who hud signed the answer. 
R. V. Morris^ Leach, 6o, 

Burr. Rep. 1189." 

?8. And the very reason why the Court 
of Chancery made a general order 
that all defendants should sign their 
answers was with the very view to 
the more easy proof of perjury in 
answers. Burr. Hep. 1 189. 

^9> A certiorari was grunted to remove 
an indictment of par^ry from the 
Old Bailey on the part pf the de- 
fendant, upon atBdavit that he had 
twiiL*e paid costs fur not going on to 
trial, the Judt^es being gone away ; 
which the Court allowed to be a 
special reason that distinguiHhed this 
iYom the common case where deriio- 
varies are denied. 

R. w. Morgan y 2 St ra. 104.Q. 

30. But the Court refused it in a case 
where defendant was indicted at the 
Old Barley for perjury without the 
consent of the prosecutor. 

R. V. Pusey^ Stra. 7 1 6. 

31. But granted it in a similar case 
upon an afiidirvit that the prosecu- 
tor's attorney was under sheriff for 
Middlesex, and attended the grand 

. jury on finding the bill. 

R. v. K^e6&, Stra. 1Q68. . 

32. To found an indictment for per- 
jury the requisite circumstances are* 
these : the oath must he taken in a 

judicial proceeding be/ore a compe~ 
tent jurisdiction, and it must be mate" 
rial to the question depending and 
false. 

R. V. E. Aylett, 1 T. R. P9. 
93. Perjury may be assigned on an 
affidavit of an attorney of the Court 
made in answer to a charge exhi- 



for having in his posteation blank 
pieces of paper with afiidairit stamfw, 
and the signatures of a master ex- 
traordinary in Chancery and another 
person at the bottom of the papers. 
R. V. Crossley, 7 T. R. 315. . 

34. 1 1 is no objection to such an indict- 
ment that it is not suted where the 
court was- holden when the original 
application was made, or when the 
rule was made, calling on the- defen- 
dant to answer the charge ; a suffi- 
cient venue being/ laid on the act of 
taking the false oath. 

7T. R.3I5. 

35. In the indictment there must be 
an allegationof liifitf and placet^\nc\i 
are sometimes material and neces^ 
sary to be laid with precision, and 
sometimes not. 1 T. R. 69* 

36. Where time is. not material it 
need iiot^be positively averred, and if 
uuder a videlicet may be rejected. 

i T. R. 70, 1. 

37. It is not necessary to set forth in 
an indictment for perjury so much 
of the proceedings, of the formeV trial 
as will shew the materiality of the 
question on .which the perjury is 
assigned ; it is sufficient to alledge 
generally that the particular question 
became a material question. 

5T. R. 318. 
33. By Stat. 23 G. 2. c. II. the prose- 
cutor need only set forth in the in- 
dictmeritthesul>»taiice of the otfence 
ohar<^ed, and by what court or before 
whom the oath was taken (averriu<; 
such court &c. to have competent 
autho4'itv to administer the same), 
'&c. without setting forth the com- 
mission or authority of the court &c. 

5 T. R. 317. 

39. In an indictment for a perjury, 
committed at the admiralty session, 
where the conmiissioo was directed 
to A., B., and C, and others not 
named, of whom A., B. and C. were 
among others to be one^ the Court 

. wiil'take it to mean that if either of 
the persons named of the quprum 
were present, it would he sufficient. 
/?. V. Dowlin, 5 T. R. 311. 

40. In such case it is not necessary to 
set out the com mission in the in- 



bited against hiui in a summary way dictment 
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41. But where the prosecutor in per- 
jury undertaken to set out in the in- 
dictment* more of the proceedingtt 
than he n eed u uder the stat* 33 G. 2. 
c. 11. he mu»t set them forth cor- 
rectly. 5 T. R. 317. 

43. Stating that at a conrt of ad mi* 
ralty session J, K, was tit due /or m 
of law tried ypon a eertain indict^ 
ment then and there depending a^ai nst 
him for murder, and that at and npon 
the said trial it then and: there became 
and was made a material question 
whether &c. are sufficient averments 
that the perjury was committed on 
the trial of J. K. for the murder, and 
that the question on which the per- 
jury was assigned- was material on 
that trial. 5 T. R. 317. 

43. A complaint having been made 
ore tenus by a solicitor before the 
chancellor in the Court of Chancery, 
of an arrest in returning home after 
the hearing of a cause, the indict- 
ment stated that ** at and upon the 
hearing of the said complaint ^^^ the 
defendant deported &r.. ; this is a 
sufficient averment that the com- 
plaint toa^^^ardf. I T. R. 70. 

44. Th<^ complaint of the defendant 
being that he was taken before he 
got to his own house in the parish of 
St. Martin in the Fields ^ inuendo his 
house in the Haymatket, in St. Mar- 
tin' s^ &c. The inuendo is only a 
more particular description of the 
same house, and good. 

1 T. R. 70. 
^45. The oath being that the defendant 
'^ was arrested upon tjie steps of his 
own door, an inuendo that it was tiie 
oufer door is good. I T. R. 70. 
46. An indictment for perjury assigned 
on an affidavit sworn bcfure the Con it 
of B. R. need not state nor is it ne- 
cessary to proi^e that the affidavit 
was tiled of record, or exhibited to 
the Court, or in any manner used by 
the party. 7 T. R. 315. 

47* The punishments directed by the 
statute 19 6. 2. c. 18. to be in- 
flicted upon perjury in falsely taking 
the freeholder's oath at an election 
of a knight of the shire, are cumu- 
lative under the statute 5 Etiz. c. 9. 
B^ 6* and 2 Gen. 2. c. 35. &« 2. to 



which the first mentioned statute 
refers. 

R.V.Price, 6 E. R..327. , 

PLEADING. 

1. A plea of autrefois acquit must set 
out the record of acquittal precisely, 
or it is bad. 

R. V. midey, 

1 Man. & Sel, Rep. 183. 

2. And this in order to shew that the 
prisoner was legitimo modo acquic^ 
tatus. Ibid. 

3. The replication of ni///i>/ returned 
to a plea o? autrefois acquit must be 
engrossed on parchment. 

R. v. 'Vandercomb and Abbots ^ 

Leach, 836. n. 

4. But it appears that the attorney- 
general may make such a replication 
ore tenus. 

5. The jury cannot be charged at the 
same time to trv the two issues of 
not guilty and autrefois acquit. 

R* V. Roche^ Leach, >6o. 
0. If A. having killed a person in Spain 
was there tried and acquitted, and 
afterwards be indicted here for the 
same fact, he may plead the ac- 
*qnittal in Spain in bar. 

Bull. N. P. 245. cited in Leach. 
160. 

7. As iathe case of Mr. Hutchinson, 
who had killed Mr. Colson in Por- 
tugal and was acquitted there of the 
murder, and being afterwards appre- 
hended in England for the same 
fact and committed to Newgate, he 
was brought into the Court . of 
King's Bench by habeas corpus, 
when he produced an exemplifica- 
tion of the record of his acquittal iu 
Portugal, but the King being very 
desirous to have him tried here for 
the same offence, it was referred to 
the consideration of the Judges, 
who all agreed that as he had been 
already acquitted of the charge by 
the law of Portugal, he could not 
be tried again for it in England. 

Beak V. Tyrwhit, 3 Mod, 194^. S.C. 
I Show. 6. cited in Leach, l6u. 

8. Anterfois acquit i» a plea in "bar, 
and may be ^pleaded wherever the 
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party has b^en acquitted he fore a 
court t)f ronipeteiitjuhtf diction. 

Leach, KiO. «. 
p. A prisoinT ii< quitted of for«{ery,on a 
VHriaiice between theintttruineut pro- 
diM'fd in evidence and that reiited 
in the iiidictiiietit, cannot plead an- 
irefns acquit to another indictment 
tor the Bunie offence, the only differ- 
ence in the indictments beint^ the 
improper omission of the monobylla- 
ble ** 1** in the first indictment, and 
the proper insertion of it in the 
sec'ond. 

R. V. Cogarit Leach, 503. 

10. A plea of ttntrefois acquit must 
plead over to the felony. 

R. V. Vandercomb and Abbots 

Leach, 8£2. 

1 1. A plea of autrf/ou acquit of a bur- 
' glary wliere the larceny is laid as ac- 
tual/^ com (Miied^ cannot be pleaded 
to an indictment for the same bur" 
glary laid with intent to commit the 
larceny^ for they are two distinct and 
different offences. 

jR. V. Fandercomb and Abbcf^ 

Leach, 8^g, 

12. Autrefois convict may be pleaded 
' by the King in a counter plea to pre- 
vent a prisoner who had been before 
convicted and prayed his* clt^r^y, 
from bein^ aflowed it a secon^d 
time. 

R. V. Scott if aL Leach, 445. 

13. One indicted of mayhem need not 
be brought to the bar, but his plea 
may be taken in the office, for life 
anc! member is not affected, thoni;h 
the practice ban been to dravv the 
iudictri^entr'in the old form. 

R. V. Haddock, Stra. 11 00. 

14. If a party he found gniity of a 
' misdemeanor upon one indictment, 

and then a second is preferred against 
him for the same otfence under the 
idea that the former was defective, 
the Court will 'not enter judgment 
for him upon the first before they 
make him plead to the second, for 
^ man cannot plead over in any case 
but treason or felony, and not in 
ctise of a misdemeanor. 
' It:V. €ioddard and Carlton^ Lord 
Ray m. 921. 3 Salk. I7I. 

15. A defendant found guilty upon an 



indictment for a. iDisdemeanor cannot 
plead that indictment dependiuj; ia 
abatement, but must plead autre- 
/bis convict, 

R. V. Goddard ic Carlton^ Lord 
Raym. 92f- 3 Salk. 171. 

16. Nul tiei parish is a gc>ud plea te 
an apfieal of murder. 

Orbet V. Ward, I Salk. 59. 

17. In a counter plea of clerjjy it ift 
not necessary to set out the tenor of 
the indictment on which the pri- 
soner had before been convicted 
and allowed his clergy, for the de- 
fects in such indictment are matters 
of error, and cannot be taken advan- 
tage of on the counter plea. 

i?. V. Scott ^ at. Leach, 445. 

18. To a plea of misnomer the clerk 
of the arraii^ns may reply that the 
prisoner was as well known by one 
name as the other. 

R. V. Dean, Leach, 535. 

19. The sheriff returned a jury i»«/fltt- 
ter to try this issue, and it being 
found for the crown, the prisofler 
immediately pleaded over to the 
felony. Jhid. 

20. if a defendant plead a dilatory 
plea to an indictment there mnst be 
annexed to it an affidavit of its 
truth. 

R. V. Grainger, Burr. Rep. 1617. 

21. A peer indicted by his christian 
and surname may plead the misno- 
mer in abatement. 

i?. v. Knoliyn, 3 Salk. 242. \ LH. 
' Raym. 10. 2 Salk. 509. S.C, 



POLYGAMY. 

1. An indictment for polygamy will 
' lie notwith'standinji: the sentence of 

a spiritual court against a marriage 
in a suit of jactitation of marriage, 
and such st^ntence is not conclusive 
evidence so as to stop the counsel 
for the crown from proving the said 
marriage on the trial of the in- 
dictment. 

i?. V. Duchess of Kingston, 

Leach, 173. 

2. But admitting that such sentence 
were conclusive, the counsel for the 
crown might bie admitted to avoid 
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- the effect ofsnch sentence by provi ng 
the teUfne to have been obtained by 
fraud or coersion. Ibid, 

3. A peeress convicted of poly ga my 
shall on prayin<^ the beuetit of stat. 
1 Ed. 6. c. 12. 8. 14. be immedi- 
ately discharged nvithout being burnt 
in the band or imprisoned. 
Ibid^ and see Uile- Peeress. 
4. On an indictment for polygamy a 
a marriage in fact must be [>roved, 
as contrasted to representation aris- 
ing from cohabitation only. 

Morris and ^Hller\ E. 7 Geo. 3. 
K. B. 1 Bl. Hep. 632. 4 Burr. 
Ilep. '^057* 



POST OFFICE. 

!• A prisoner acquitted on a charge of fe- 
lony committed a^ a sorter and charger 
ofielters in the post office, not having 
been proved to be a person employed 
by the post office in any other busi- 
ness than that of a ior/er, cannot bt 
convicted on another count charging 
him generally as a person employed 
in the post office. 

R, v^ Skaw^ Leach, <)2. 

2 BI. Uep. 789. S. C. 

*2. If a letter carrier in tlie post office 
secrete on two different days two let- 
. ters each cantainiug half of the same 
biink note, it is a capital offence 
within 7 G. 3. c^ 50. ami he may be 
indicted that '* he having the said 
two letters containing the said bank 
notey did secrete the said letters con- 
taining the said bank note," &c. 
R, v. Moore, Leach, 655. 

6. It appears doubtful whether an 
officer employed in the post office in 
stamping and facing the letters, '.vho 
secretes u letter (containing.a bank 
note), without opening it, (and not 
knowing there was such a note in 
the letter), but with intent to de- 
fraud thekingoPthe postage thereof, 
. is guilty of an offence under 5 G. 3. 
c. 25. 8. J 7. and 7 G. 3. c. 50. 
Rt V. Sloper^ Leach, 94. 

It does not appear what ultimately be- 
came of the prisoner. 

4* If a servant of the post office secrete 
a letter, containing. moneys be is not 



guilty of an offence within 5'G. 3. 
c. 25. or 7 G. 3. c. 50. 
R. V. Sku'tt, Leach, 124. 
5. But he may be indicted at common 
law for stealing the money^ which 
was done in this case, and the pri- 
soner was convicted thereof and 
transported. Ibidm 



. PRACTICE. 

1. If the Ch. J. of K. B. commit one 
to the marshal by his warrant, he 
must not be brought to the bar by 
rule, but by habeas corpus. 

Anon. I Salk. 349. 

2. Sunday is not included in the four 
days to move in arrest of judgment, 
but the defendant must have four 
judicial days. 

Sir C. Hales v. Owen^ 2 Salk. 625. 

3. Upon quashing an indictment for 
a misdemeanor the Court in their 
discretion will not discharge defen- 

; dant without his entering into a 
rerogtuzance to appear to a new 
indictment. 

R. v. Tr<iy, 3 Salk. 192. 

4. An indictment may be removed 
from the sessions by writ of error, 
but the best way is to remove it l)y 
certiorari into the crown office and 
then bring a writ of error coram nobis 
residen. and upon that the course is 
to give a rule to assign error, and 
then to move for a peremptory rule, 
and in default thereof to have a non 
prost and then an award of exe- 
cution. 

R. v. Foxby, I Sulk. 266. 

5. The Court will not .upon motion 
increase a fine upon a defendant 
convicted of a riot after he has been 
convicted and been before the mas- 
ter and hud costs taxed, without 
setting aside the costs taxed. 

R. V. Summers f Ld. Raym. 855. 
Salk. 55. 3 Salk. 1 04. 
6« After a defendant has forfeited his 
recognizance by not carrying the 
record of an indictment removed b}' 
c^r/iorart down to trial at the assizes, 
the Court refused to hear a motion 
to quash the indictmeiit. 
Jinotu I Salk. 380. 
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7* And they mUo refuied to let him 
tiike any exceptions either to the 
certiorari or return. 

8. If a person be indicted and tried in 
B. R« the indictment is entered uii 
the plea roll, but .if be be tried at 
the sessions of the O. B. the indict- 
ment when brought into K. B. ii> 
put into a ba^; and laid bv. 

R. y.TTalcot, I Sal k. 371. 

9. Where a defendant is indicted he 
cannot send a plea into the office 
without finding security to try it at 
4iis own chargfy but if he come into 
Court he may put in his plea and 
the Court is bound to receire it» but 
then he must be committed unless 
be gif e security to try it ; and U* he 
chooses to be committed then the 
trial must go on at the charge of the 
prosecutor, but if he give security 

' the trial must be at his own charge. 
R, V. Tracy, 3 Salk. 193. 

10. If there be two indictments against 
. a person for the same thing, as if one 

be found by a coroner's inquest and 
another by the grand jury, and the 
defendant is acquitted upon one yet 
he must still be tried on the other, 
to which he may plead the former 
. acquittal ; bot now the usage is to 
try him on both at the same time. 
jR. V. Cttliiford^ 1 Salk. 381. See 

also 3 Salk. 39. 

11. The Coil rt set aside the proceed- 
ings under-a $cir€ facias on recogni- 
zance, partly because it was taken 
out on the day on which the de- 
fendant made default, and because 
it was tested ia term time, and he 
had to the last moment of it to ap- 
pear in. . 

\ jR. V. WInU, Stra. 1220. 

13. Upon a defendant's submitting to 
a fine after confessing an indictment, 
affidavits may be read to prove thut 
prosecutor made the assault, other- 
wise, after a conviction. 
R, v. Tempfetnan, Salk. 55. 

13. A defendant being under recogni- 
zance to appear in Court on the first 
day of the term, and an information 
for a libel being preferred against 
kioi before the essoign day, he has 
all the niext term to imparle, and so 
alftoifbe comes in upon attachment*, 



But upon a cepi retaroed to a m- 
pias he shall plead insianier* 

R, V. Fitzgerald^ I Ld. Haym. yo6. 

14. Where a statute imposea a pecu- 
niary penalty for an offence upon 

. conviction by a justice of the peace, 
and directs that it shall be levied by 

' the warrant of such justice^ if the 

conviction is removed iota B. R. 

and there confirmefi, u ievari/dcioi 

may be sued out to levy the peualty. 

jR'. v. Ford Sf aL I Ld. Raytn. 7^8. 

15. But if after the conviction is c-od- 
firmed but before execution awarded 
the informer die, a levari cannot 
issue without a scufa* Ibid, 

16. In this case his wife and adminis- 
tratrix suggested the informer's death 
on the roll, and that she was admi- 
nistratrix, and then sued' out the 
levari, but the Court said that in no 
case where the parties to a judgment 
were changed ought execution to be 
sued by any other without a sci./a. 

Ibid. 

17. Informations were granted for per- 
jury on the trial of an information 
for a conspiracy, and all the parties 
prosecuted agreeing, the Court on 
consent arrested the judgment on 
the conspiracy and quashed the two 
other informations. 

R. V. Green Sf Roper, Stra. 1072. 

18. It has not been usual so to do 
whiereby such prosecutions are stifled, 
and the attorney-general never grants 
a fioUe prosequi m such cases though 
by consent. Ibid. 

\ 9. A justice of the peace convicted of 
a misdemeanor upon an information 
is not entitled as of course to ,have 
hrs personal attendance dispensed 
with, and in this case the defendant 
appeared in person. 

R. V. Harwood, Stra. 1088. 

20. The defendant being a bricklayer 
was convicted for not building party 
walls according to.the statute, and 
having brought a ceftiorarit died 
before the verdict, notwithstanding 
which the Court would go on and 
affirm the conviction. 

JR. V. Roberts^ Stra. 937. 

21. It is a good service on a defendant 
of a rule to shew cause why there 
shonld not be an inferinatioa agakist 
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hinsy to serve^ it qii his wife ut his 
house if he be there; bu.t in this 
case the wife makiufi^ affidavit that 
the husband was gotie beyond sea a 
week before the service of the rule, 
the Court held it not to be good, 
R. V. Bad&uin^ Stra. 1044. 
29. if a shterttf return a jury to try an 
indicttoenton whicli he is prosecntor, 
the objection must be made on the 
trial by way of challenge to the 
jurors, and cannot after trial and 
couvirtion be moved in arrest of 
jud}j^aient when the prisoner is 
brought op to receive sentence. 
R* ?. Sheppardf Leach, 1 IQi 
33. An indictment being remold 
from the O. B. by certiorari into 
K. B. and the defendant pleading to 
the outlawry thereon that he was be* 
yood the sea &c. if such plea be 
found for him the indictment cannot 
be sent back to be tried at the O. B. 
R. V. JoA)i#(m, 8tra. 8€5. 
94. If a prosecutor removes an in* 
dictnient from the sewions into B. 
R. the defendant cannot carry it 
down for trial at the assizes next 
after the removal. 

R. v. BankM^ fSir Jacob) Ld. 
Kaym. 1U82. 2 Salk. Q^'i* 
S5. Nor without leave of the Court on 

motion. Ibid, 

•96. Upon ati iadrctatent for forgery 
where jndgmeiit is prayed against 
the defendant under the stat. it is 
no objection in arrest of judgment 
that the ceriiorari and venire and 
distringas were as if it bad been an 
indictment at cdmmoa law; for a 
eerthrari to remove all indictments 
will remove one for forgery under 
the statiite, and the jury are sum- 
•rooned to try whether he is gnilty of 
the offence whereof he is indicted, 
which is a sufficient warning to ap- 
pear in the cailse. 

R. T. HayeSy Stra. 845. 
S7« A defendant convicted of a misde- 
meanor being in execntion thereon » 
was by leave of the Court allowed 
to assign errors by attorney to save ^ 
Recharge of being brought u-p. 
R. v. Siapleion^ Stra. 443. 
tS, If upon u rule for a special jury 
(in a criminal case) to be struck by 



the master who was to chuse forty- 
eight out of the freeholders' book, 
out of which each side was to strike 
twelve, and the remaining twenty 
four were to be returned for the 
trial of the cause, and the defen- 
dant's agent in striking out his twelve 
expungesall the hundreders^ the de- 
fendant at the trial cannot challenge 
the array for want of hundreders 
without being guilty of a contempt. 
R* V. BurridgCt Stra. 593. 

Ld. Raym. 1364. 

29. But he might have bad a challenge 
to the polls, because thi|t would not 
hinder the cause from going on, for 
in that case there might have been 
a taies. Ibid, 

30. A defendant having been bound 
over appeared in Court upon his re- 
cognizance, and there being a new 
warrant against him for treasonable 
practices committed since the pre- 
vious tern^ which could not b^ exe- 
cuted upon him, the Court allowed 
such warrant to be executed upon 
him in Court. 

R. V. Kelley^ Stra. 530. 

31. Upon quashing an order of bas- 
tardy the defendant must appear 
in Court, because he must enter into 
a recognizance to abide the ordfcr of 
the sessions below. 

R. y. Gibson^ Bl. Rep. 198. 
39. A joint information against five de- 
fendants cannot be granted on five 
separate rules for one or more in- 
formations against each individual, 
without any motion for a joint 
information. 

R. V. Heydon Sc at. 

Burr. Rep. 1970. 
33. The Court will not permit a de<* 
fendant to a conviction removed into 
B. R. by certiorari to plead matters 
of right to do the act for which he 
WU8 committed. 

R. v. Bumaby^ 3 Salk. 917. 

Ld. Kaym. 900. 



PRISON. 

I. Newgate is as much the prisiHi of 
the Cottft of KingV Bench as the 
King's Bench Prisoa is; and every 
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prison in the kingdom is the prison 
of thut Court. 
Per Cur » in i?. v. Davh^ 

Burr. Rep. 642. 
8. None can claim a prison as a fran- 
chise unknM they have also a gaol 
dtliiery of felony. 

R. V. Taifhr. 1 Salk. 343. 
3« And to a habeas the return ou^ht 
to be made with a claim of such 
franchise Ibid. 



PRISONER. 

1* Although one in custody on a cri- 
minal matter cannot be charged at 
the suit of an individual in any action 
without leave of the Court, yet the 
crown can charge him without such 
leave. 

Crackailf. Thompson^ 1 Salk. 353. 

2. A prisoner in custody in Newgate 
on an indictment lor perjury found 
at the Old Bailey sessions, is not 
dischargeable ou the indictment 
beioo^ removed by certiorari into 
the King's Bench on the ground 
that there was then no record before 
the Court ; for when once a prisoner 
is in legal custody for an ofience he 
must find sureties before he €*an be 
discharged ; but if he had been on 
bail the removal of the indictment by 
certiorari would have discharged his 
recognizance. 

E* V. Richardson^ Leach, 637. 



PRESENTMENT. 

In a presentment in a court leet it is 
. not necessary to shew content oc 
quo jure the court is held. 
R. V. Gilbert^ i Salk. 200. 



PROHIBITION. 

1. The Court granted a prohibition to 
the Spiritual Court to stay proceed- 
ings there on a libel against defen- 
dant for soliciting the chastity of a 
woman, defendant having been con- 
victed upon an indictment for as- 



saulting the woman with intent to 
ravish her. 

Gallisand v. Rigaud^ 9 Ld. Raym. 
809. 2 Salk. 552. S. C. 
2. The jni»tices of Dorset having under 
the Stat. 43 G. 3. r. 59. contracted 
for the building of a new bridge on 
a different scite in lieu of the old 
one which was ruinous, and having 
directed the old bridge to be taken 
down before the new one wat» passa- 
ble, for the purpose of using the old 
materials in finishing the new bridge, 
the Court refused a writ of prohibi- 
tion to restrain them from pulling 
down the old before the neiv bridge 
was passable. 

R* V. Justices of Dorset Sf aL 

15 £. R. 594. 



RECEIVING STOLEN GOODS. 

1. To receive guineas knowing them 
to have been stolen will not make a 

. person an accessary after the fact 
under stat. 3, W & jil. c. 9* s. 4. and 
5 Ann. c. 31. 8. 5. which name only 
goods and chattels^ for money cannot 
be considered as coming within 
either definition. 

R. V. Cruy, Leach, 27^. See Fo&t. 

79. 

2. So also to receive bank notes know- 
ing them to have been stolen is not 
within these acts. 

R. V. Morris^ Leach, 525.' See 
Miller v. Rose^ 1 Burr. Rep. 

457. 

3. An indictment for a misdemeanor 
on stat. 82 G. 3. c. 5B. for receiving 
stolen goods, need not negatively 
aver that the principal has not been 
convicted. 

R, V. Baxter^ Leach, 66o. 

4. And this opinion is warranted by^the 
case of jR. v. Pollard^ 2 Ld. Raym. 
1370. which was an indictment on 
5 Ann. c. 31. 8. 5. & 6. and the objec- 
tion was that it was not averred in 
the indictment that the principal 
could not be taken, but the Judges 
held that such an averment was not 
necessary, and that though there 
had been several indictments for 
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such offenceH, none had had such 
averment. See No, 10. 

5. For if there be any description in 
the negative, the affirmative of which 
would be an excuse fpr the defen- 
dant, the proof of it lies on him and 
it need not be stated in the indict- 
ment. Ibid. 

6. Also that on that stat* 5 Ann. the 
prosecutor had his election to prose* 
cute either for felony or misde- 
meanor. 2 Ld, Raym. 1370. 

7. Persons receiving; any part of the 
car^^o belonging to a vessel in the 
river Thames knowing^ the same to 
be stolen are guilty of felony, for 
though the I2th section of 2 G. 3. 
c. 28. only directs that such oifenders 
shall be transported according to the 
laws in force for the transportation 
of felons, yet by the 14th section, 
«ny persons stealing or unlawfully 
receiving stolen goods knowing the 
same to be stolen, shall on discover* 
inss two other otfenders be entitled to 
a pardon for all sUch felonies, 

R. V. fFyer,2T.iL 77- 

8. Where it appeared that the prose- 
cutor was in company for two days 
successively with a person who con- 
fessed himself to be the principal felon 
but who was not apprehended by 
the prosecutor nor even taken for the 
principal felony, yet the receiver of 
goods stolen by such principal felon 
may be prosecuted for a misdemea- 
uor under the above statutes. 

R, v. WilkeSy Leach, 121. 
N. B. Upon the above case being 
referred the Judges were divided; 
some of them thinking that as the 

. principal felon'was known and might 
have been taken the conviction was 
improper, because the statute al- 
lows an. indictment for a misdemea- 
hor only *' if the principal felon can- 
not be taken," but seven of the 
Judges were of opinion that as it 
did 'not appear from the finding of 
the jury that the principal felon 
could have been taken so as to he 

• prosecuted and convicted the verdict 
was right. - 
d« An accessary indicted after the 
conviction of the jirincipal for the 

- ielouy of receiving stolen goods may 



controvert the guilt of the principal 
notwithstanding the record of his 
conviction, and if it appear that the 
goods were taken by the principal 
under circumstances which did not 
amount to larceny, the accessary 
shall be acquitted. 

R, V. Smith, Leach, 323. 

In this case upon the trial of tlite 
accessary it appeared that the pro- 
secutor had entrusted the principal 
with the goods in such a way as to 
make the conversion of them a breach 
of trust only, and not a felony. 
10. If a statute makes the receiver of 
stolen goods an accessary to the fe- 
lony, bot provides if the principal 
cannot be taken so as to be prose- 
cuted and convicted, the receiver 
may' be prosecuted as for a misde- 
meanor; an indictment against him 
us for a misdemeanor cannot be ex- 
cepted to after verdict, because it 
does not shew that the principal 
could not be taken lo as to be pro- 
secuted and convicted. 

R. V. Pollai^y 2 Ld. Raym. 1370. 



RECOGNIZANCE. 

1.^ If a statute directs that on the al- 
lowance of a certiorari, bail to a 
certain amount shall be given, and 
higher bail is taken, the recognizance 
will still he good as at common law, 
but in such case the recognizance 
not being according to the statute, 
the certiorari will not act as a 

* supersedeas. 

R. V. Ewer, SSalk. 563. 

2. If a mistrial be purposely had by a 
defendant his recognizance is for- 
feited, for he is to try with effect, 

R, V. Tracy, 3 Salk. 192. 

3. And the Court said if defendants 
will so act their recosrnizances shall 
be estreated, or a sci.fa. be brought 
thereon, for B. R. may take either 
course unles:^ a defendant will enter 
into recognizance to try de novog 
which was done in this case. 

Ibid: 
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RECORD. 

1. A presentmeDtof an highway b«*iog 
out of repair having been traversed 
and istjuejoined thereon, a ventre was 
awarded for twelve jurors to find the 
issue, and afterwards the record 
stated ** that the jurors by the sheriff 
aforesaid being called and empan- 
nelled for this purpose came** and 
find a verdict for the crown, held 
bad, there being no jurors named in 
the record, nor was it so much as 
stated that they were twelve in num- 
ber, i!i(hich is absolutely necessary 
to appear on the record. 

R. V. SouthampioHf finhahs, St. 

Michael J Bl. Rep. 7 18. 
3. In cases of felony it is not neces- 
sary that the joindc;r of the issue 
should appear upon the record. 
i?. V. Royce, Burr. Uep. 3084, 

and Purchasers case, 8 St. Trial, 

286. there cited. R. v. Oneby^ 

S. P. Stnu 765. 



RESCUE. 

1. The return of a rescue was quashed 
because it was jecussit instead of 
rescussiL 

R. V. £/y, 1 Ld. Raym. ?5. 
3. A return to a rescue that the bai- 
liffs had him in the custody of the 
sheriff, and that A. rescued him out 
of the custody of the bailiffs is re- 
pugnant, and therefore bud. 
Anott. I Salk. 586. 

1 Ld. Raym. 589. 

3. A return 'of rescue must betaken to 
be true, but the Court will permit 
the defendants in mitigation to »hew 
that there was in fact no actual 
arrest. * 

R, V. Minify Sf al. Stra. 642. 

4. Anciently there was a settled fine 
for rescues, but of late the Courts 
have fined according; to their discre- 
tion upon considering the circQm- 
stauces of the case. lbid» 

5. A defendant against ^hom an at- 
tachment had issued having been 
returned by the sheriff " guilty of a 
xetHJoe," (upon an arrest on m€sn€ 



process^ qu. whether the Court is 
precluded from imposing any other 
fine than four nobles on the defeo-* 
dant. In this case he was fined 
five pounds. 

R. y. Elkins, Burr. Rep. 2IS9. 
See No. H. 

6. The Court refused to grant an at- 
tachment against a person for a vo- 

• loDtary escape of one in execution 
for obstructing an. excise officer in 
the execution of his office,bat.ordered 
him to shew cause why there should 
not bean information. 

Gaoler of Shrewsbury's case^ 

1 Stra. 532* 

7. Attachment for a rescue upon mesnt 
process refused upon affidavit of the 
fact, for the rescue must be returned 
upon the writ, and the motion and 
attachment be founded upon that. 

AwM. & Salk. 586. 

8. It was said in the above case by Sir 
S, Astry to be the constant practice 
upon the return of a rescue to set 
four nobles tine upon each offender. 

Ibid, but see 4 Burr. Rep. 2189 
controm 

9. In the case of a rescue there are 
two wayfrof proceeding : if the res- 
cue is returned to the philazer and 
process of outlawry issues and the 
rescuer is brought into Court, he 
shall not be discharged upon affida- 
vits, but where upon the return of 
a rescue an attachment is granted 
and the party examined upoa inter- 
rogatories* upon answering them he 
shall be discharged. 

R. v. Belt, 2 Salk. 586. 



RESTITUTION OF STOLEN 
GOODS. 

1. At common law where goods were 
feloniously taken away the owner 
had no remedy to recover them but 
by appeal^ and therefore if the party 
were indicted before the appeal 
brought, and either convicted or 
acquitted, the appeal was barred, 
and consequenfly the owner los*t his 
goods for ^ver, for if convicted they 
were forfeited to the king, and if 
acquitted that wai a gpod bar ta the 
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appe^ii ; therefore in favour to the 
owner and to give him a reasonable 
^ tipie to Mng his appeal, the kin»^ 
seldom proceeded by way of indict- 
nietit till a full year after the offence 
done : But then there was this in- 
convenience, that the king's evi- 
dence was either kept secret or died 
and the party would bring an appeal. 
Therefore by the stat. 21 H.^. c. 11. 
the owner had the same advantage 
upon a conviction as he had upon 
the appeal, viz. that a writ of resti- 
tution should be awarded as well 
upon ajconvictipn ^pon an indict- 
ment as on an appeal. 

SSaik. 313. 
9. The owner of goods stolen prose- 
cuting the felon to couvictiou cannot 
recover the value of them in trover 
front the person who purchased them 
in market overt and sold them again 
before conviction, uotwithstanding 
the owner gave him notice of the 
robbery while they were in his 
possession. 

Horwood V. Smith, 2 T. R. 750. 
See No. 7. 
3.. For, in order to maintain trover, 
the plaintiff must prove that the 
goods were his property, and that 
Mfhi/e they were so they came to the 
defendant's possession, who con- 
verted them to his use. 

2 T. R. 756. 

4. But he has a ris'ht to restitution of 
the goods in specie. 2 T. R. 755. 

5. And perhaps would be entitled to 
recover damages in trover against 
any person who is fijied with the 
goods after conviction, and refuses 
to deliver them. 2 T. R. 755. 

6. The statute 31 H. 8. c. II. which 
restores goods to a prosecutor on 

' conviction of the offender, extends 
only Xo 2i felonious ViwA not a fraudu- 
lent taking, and therefore the Court 
ihas DO power to award restitution of 
goeds obtained by false pretences. 
R^ V. De Veaux 4r aL Leach, 665. 

7* If goods be obtained from A. by 
fraud, and pawned to B. without 
notice, and A. prosecute the of- 
fender to conviction and get pos-. 
jiession of liis goods, B. may main- 
tain trover for them ; for this is 



distinguishable from the case of 
felony, where the owner's right of 
restitution is given by positive 
statute. (91 H. B.C. 11.) 

Parker v. Patrick, 5 T. R. 1751 

RESTITUTION, WRIT OF. 

Where a defendant had' lieen con- 
victed upon an indictment for bar- 
retry and fined £lOO. which wjis 
levied by the sheriff and paid into 
the hands of the collectors, and af- 
terwards the judgment was reversed, 
the Court refused upon motion to 
grant a writ of restitution to the 
collectors, because thev were not 
party to any record in B. R, and the 
defendant ought to sue out a special 
set, fa, and make them parties. 
K, v. Leaver, 2 Salk. 587- 

RIOT. 

1. Where six were indicted for a riot 
the jury found two guilty of a riot, 
two were acquittt^d, and two died 
untried, the C<5urt refused to arrest 
the judgment, for they said that as 
two had been foudd guilty, it must 
have been with those two wlko had 
never been tried. 

R, V. Scott Sf al, Buvt. Rep. 1263. 

2. Where several are indirted for a 
riot and a battery on M. R. and 
all are acquitted but /wo, nojudg- 
Tneut can he given against them, 
for two cannot be guilty of a riot. 

jR. V. Sadburyj HeapesSfal, 

X Ld.'Raym. 484. 

3. And they cannot upon an indict- 
ment 80 framed be found guilty of 
the battery, though it was sai<l that 
the riotously &r. was only to express 
the manner of the assault and a kind 
of aggravation of the offence; for it 
is a special offence and is laid as a 
riot, for the riotously extends to all 
the facts and tl^e battery is but part 
of.the riot, and the defendants being 
acquitted of the riot are acquitted 
of the whole of which they are. in- 
dicted. ^ Ibid, 

4.. But if the indictment had been that 
the defendants with divers other 
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disturbers &c. had committed this 
riot and battery^ and the verdict had 
beea as in this case, the kiug might 
have had judgment. Ibid, 

5. I fa riot be iiuppressed by justices 
of the peace together with the 
sheriff, having the posse camiiaius 
with them for that purpose and the 
rioters be convicted on view by an 
inquisition taken by virtue ofstat. 
13 H. 4. c. 7* 8* 1* the sheriff ought 
to be a party to such inquihition, 
and so he ought by 19 H. ?• <*• 13. 

R. V. Ingram ^T oL 1 Ld. Kaym. 
215. 3 Sulk. 317. 2 Salk. 
593. 

6. But if the rioters disperse of them- 
selves, and after they are parted an 
inquisition is made of it, the sheriff 
need not be party, for the justices 
may make the inquisition without 
him. Ihid. 

7« Such an inquisition need not be as 
taken pro domino regi et corpore co^ 
niitatits, but pro domino rege is suf^* 
ticient or rather better, for the in- 
quiry is not for the county but for 
the king. Ibid, 

8. Though the words of the statute are 
that the justices &c. shall make 
inquiry within one month after the 
riot, yet an inquiry by them after 
the month is good, for the lapse of 
a month does not determine their 
authority but only subjects them to 
u penalty, the statute being only in- 
tended to hasten their proceedings. 

Ibid, 

9. Upon an indictment for a riot and 
riotously taking away two water en- 
gines, it was moved in arrest of 
judgment after verdict, that there 
was no vi et armis, but held that the 
riotose ceperunt fregerunt et proS" 
traveruntf implies a force^ and the 
indictment is good enough. 

R. \. IVynd, Stra. 833. 

10. An indictment for a riot must 
shew for what act the rioters as- 
sembled, that the Court may judge 
whether it was lawful or not. 

R. V. Gulston Sf al. 

Ld. Raym. I^JIO. 

11. An indictment for a riot must 
state that the defendants unlawfully I 
assembled, for a riot is a con:ypQUi)d | 



offence ; there must not only be an 
unlawful act, but ah unlawful as- 
sembly of more than' two persons. 
R. v.Soiey Sf al. 2 Salk. 593. 
13. Information for a riot concluding 
against the stat. 13 H. 4. held ill. 
3 Salk. 3S9- 

13. An indictment against W. K. for 
that he cum muifis a/iis at H. &c. 
did commit a riot, held good. 

Anon. 3 Salk. 307. 

14. Defendants being convicted upon 
an indictment for riotously assem- 
bling to disturb the prare &c. nnd vi 
et armis ostium cvjusdam domvs vorat 
the Guildhall. Bnrgi de Rewdly 
cfausum existen. de cardinibus riotose 
et routose clevaverunt ; upon motion 
in arrest of judgment the indictment 
was held bad, for it did not appear 
whose house it was, if it was the de- 
fendant's it was not an unlawful act, 
ami saying, called the Guildhall 
&c. does not make it so, for a guild- 
hall may belong to private persons 
as well as to a borough, and there 
must be some unlawful act. 

R. V. Soley et al 2 Salk. 594. 

15. On information for a riot, an in- 
fant defendant may appear by at- 
torney. 

Q. V. Tanner^ 2 Ld. Raym. 1284. 

16. Several being indicted for a riot^ 
it was moved that the prosecutor 
might name two or three and try it 
against them, and that the rest might ■ 
enter i'nto a rule to plead not guilty 
[guilty if the others were fovvd 
guViytl and a rule was made accord-* 
ingly; this being to prevent the 
charges in . putting them all to 
plead. 

^iion. 3 Salk. 317* 



ROBBERY. 

1. If a robber take a purse containing 
motley from a person, and restore it 
to him iramedjately, saying, " if 
you value your purse you will please 
to take it back, and give me the 
Contents of it f ' but he is appre-- 
bended before the money is redeli- 
vered to him, yet it is a sufficient 
taking to complete the offence, akl- 
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Ihoaghthe prisooer^s possession con- 
tiDued for an inntant only. 
R. V. Peat, Leach, 266\ 

To obtain from a person his note of 
hand by threats and violence, is not 
«n offence within 2 G. 2. c. 25. for it 
never having been of any value to 
nor in the possession o( the prose- 
cutor. 

, IL V. Phipoe^ Leach, 774. 

3. In the above case the paper on 
which, and the in-k wherewith, the 
note was wiitten were the property 
of the prisoner, and the delivery of 
-the note by her to the prosecutor 
inertly for the purpose of his plac- 
io^ his signature to it, could not be 
considered as vesting it in him. 

Ibid. 

4. To snatch property from the. hands 
of the prosecutor as he was passing 
with it on his head, but without 
speaking to or stopping hiiti, or in 
any way touching his person, is not 
an highway robbery ; for to consti- 
tute that offence there must be some 
struggle to keep the^ property, and 
it roust be forced from the owner. 

R. V. Baker, Leach, 324. 

5. And so where an umbrella was 
suddenly snatched out of the prose- 
cutriifs hand as she was walking the 
street. 

R. V. Horner, Leach, 325. n. And 

see R. V, Macauley, Leach, 

324. and Chick's case^ O. B. 

Dec. Sessions. 1781, where the 

Name distinction was adopted. 

Leach, 5-^5. n. 

<J. But where a heavy diamond pin, 

with a corkscrew stalk, twisted very 

much in a lady*s hair, which was 

closed, frizzed and strongly craped, 

was snatched out, and part of the 

hair torn away with it, this was held 

a sufficient degree of violence to 

cronstitute robbery. 

/?. V. Moore, O. B. Sessions, 
1 7B4, Leach, 325. n. And see 
Lapiers case under this title.' 
The prisoner, a police officer at 
^hadwell office, having the prosecu- 
trix in custody for an assault, under 
reten'ce of better securin<; her on 
he way to the prison, handcuffed 
er to another person, locked her 

Ik 



up and used other severitie^i, and 
threatened to carry her to gaol, to 
prevent which she offered him a 
shilling; the prisonei^ however 
placed her in a coach, handcuffed to 
the other person, and whilst there 
put a handkerchief to her moiith 
and forcibly took from her the shil-^ 
ling she had offered him, and which 
she still held in her hand, and after- 
wards |jnt his hand into her pocket 
and took thereout three shillings! 
The jury found specially that the 
prisoner at the time he forced the 
prosecutrix into the coach had a fe- 
lonious intent of gettmg whatever 
money she might chance to have 
. about her ; that he had made use 
of the violence with the handkerchief 
as a means of preventing her rr^sist- 
ance, and that handcuffing her to 
another under pretence of more 
safely conveying them to prison was 
only a colourable pretence of put- 
titfjg his felonious intent into exe- 
cution by rendering the prosecu- 
trix incapable of defending herself: 
upon reference to the Judges, they, 
were unanimously of opinion that 
upon' this finding of the jury the of- 
fence the prisoner had committed 
was clearly a robbery. 
i?. V. Samuel Gascoine, Leach, 3 13. 

8. But to obtain money merely by a 
threat to send fur a constable and 
take the party before a ma&>istrate 
and from thence to prison is not 
robbery: for the threat of^ legal im-* 
prisonment onght not so to alarm 
any mind as to induce the person 
to whom it is made to part with 
his property. 

Ji, V. Kuewland 4* Wood, 

Leach, 833. 

9. The prisoner having accidentally 
met with the prosecutor at the play, 
entered into conversation, and at the 
conclusion of the entertainment they 
drank together, and the prisoner 
having finished drinking turned to 
the prosecutor and asked hini what 
he meant by the liberties he had 
taken with his person in the play- 
house : the prosecutor replied, he 
knew of no liberties beinii^ taken; 
uponvvbich the prisoner said^^'dauin 
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yoa sir but yoa did.** The prote- 
cutor being greatly alarmed at this 
accaitatiou paid for the beer and left 
the houne where they had been 
driokiiig, and the prittoner followed 
bim out and hollowed out» ** damn 
you air sto^^ for if you offer to run, 
i will raise a mob after you/' and 
seizing him vioientfy by the mrm ex- 
claimed ** damn you sir this is not 
to be borne, you have offered an in- 
dij^nity to roe and nothing can sa- 
tisfy it.'* The prosecutor terriHed 
by these expressions replied* ** for 
** God's sake what do you want, 
what would you have me do?"— 
** A pretenU a preseni; you muU 
make me a present^** replied the pri- 
soner. ** A present of what?" said 
the prosecutor. ** Come, come," 
replied the prisoner, ** what money 
have you, how much can you give 
roe now ?*' The prosecutor said, ** 1 
have but a little, but ^hat I have 
got you shall have^** and he Mecord' 
^^h 8"^ A*i* three guineae and 
tweive ihiliingi. The prisoner as 
he took it asked him if it was all he 
bad, and on replying in the efiirmti- 
tive, said *' damn you sir, this is^not 
enough, I must have a fnrthersuni." 
The prisoner^ daring the whoie of 
this eanvetrsation^ held the prositutor 
faet hy the armi and thereby defeaied 
the several efforts he made to get 
away; but. at length the prisoner 
suffered him to walk on, he still ac-i 
companyiug him, and keeping tight\ 
hold of his arm^ which the prosecu- 
tor swore put him in great fear for 
the stifety <ifhis person : The pri- 
' soner afterwards followed the prose- 
cutor to the door of his lodgings, 
where he called the next morning 
and procured 40/. more; the pri- 
soner Was upon thene facts indicted 
for a highway robbery* and upon a 
case reserved, the Judges were of 
opinion that a sufficient degree of 
force had been made use of to con- 
stitute the offence of robbery. 
jR; V. Jones^ Leach, I &4. 
10. In « subsequent similar case the 
circumi^tances were as follow: The 
prosecutor (a school boy,) bad dined 
at a friend's^ and oa the l^h of! 



January returning through Soho 
Square between six and seven iu the 
evening, he itfet the prisoner^ whom 
he bad never seen before; the 
prisoner desired the prosecutor to 
give him a present; the prosecu- 
tor asked for what: The prisoner 
answered, ** you had better com- 
ply, or I will take you before a tna- 
gibtrate and accuse you <yf an -at- 
tempt to commit an uunatum! 
crime." The prosecutor gave him 
half a guinea; which the prisoner 
said was not sufficients Oii the 20th 
January, about four in the evening, 
the prosecutor met the prisoner in 
Oxford Street, who taade use of the 
same threats as before; said the 
prosecntor knew what passed in 
Soho Square, and unless he wonid 
give him more mone}^ he would 
take him before a magistrate and 
accuse him of the same attempt, and 
it would go hard against him unless 
he could prove an ahbi. The pro- 
secutor then went into a shop, the 
prisoner followed him, and ataid oat- 
side the door : the prosecutor todk 
a guinea ont of his pocket, gave it 
to the master of the shop and de* 
sired him to f(ive it to the man at 
the door, which the prosecutor saw 
him do, and then the prisoner went 
aWay. The pros€Cnt<yr said he was 
exceedingly alarmed at both the 
times, and under that alarm gave 
the money. He was ndt aware 
what were the consequences of such 
a charge, and he apprehended it 
might cost him his lifW. The prisoner 
was tried on the two cases for high- 
way robbery, and found guilty on 
both ; and the jury said they were 
satisfied the prosecntor delivered his 
money through fear and under an 
apprehension that his lif^ was in 
danger. And upon reference to tlie 
Judges whether the above facts 
amounted in law to robbery, they 
were unanimously of opinion that 
the prisoner was guilty of tiie crime 
of which he had been convicted. 
R. v. DonaJUyy Leach, 339. 
II. The prosecutor was servant to a 
'gentleman, and had en apartment 
(iu which he alwaya slept,) ia St. 
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Jaaw8^B Piikce ; the firisoner wm a 
centiBel on guard at the palace* and 
hwi been one night treated by the 
prosecator with some veinMhsient in 
his rootm; abeat m, furtoight after- 
wards, very late in the evening, the 
prosecutor on going uf) stairs heard 
somebody stepping very closely be- 
hind him ; on turotng roaud he saw 
'the prisoner, who said *• it is me. " The 
^prosecutor replied, ^' what brought 
you here at this time of ihe night?** 
The prisoner answered, ** l am c6me 
ibr satisfaction: you know what 
passed the other night, you ara a 
sodomite, and if you do not give me 
satisfaction I will go and Mcli a 
eerjeantand a file of men, and take 
you before a justice, for I have been 
in the black*hole ever since 1 was 
here iast, and I do not value my 
life.*' The prooecn tor asked him what 
money he mast have; the prisoner 
tfoid, ^. i must 4i»ve three or four 
gmineas.'* The prosecuted accord- 
ingly gave htm two guineas, which 
was all he had, and promised to give 
hiiR another guinea the next morn- 
ing. The prisoner took the two 
^ineas, saying, ** miiMl I don*t de^ 
-mand any thing of yon." The next 
morning he came aguiu and re- 
ceived the other guinea^ The pro- 
secutor swore thatjie was very much 
alarmed when he gave him the two 
^ineas, and did not very well know 
what he did, but that he parted with 
his money under the idea of preserv- 
ing his character from reproach, and 
not from the fear of personal vio- 
lence. The prisoner was convicted 
4>f ^e robttery ; but this case appear- 
ing to differ from Donally*s in the 
circumstance of the prosecutor*^ 
parting with his money for the sake 
of his character only, and not from 
any fear df danger to his person ; and 
Donad^y not having been executed, 
the jadgm/Biit was veapited, and the 
case submitted to the coosideration 
of the Judges upon the eho^ nven- 
ttoaed ditferenee : and they were of 
opinion that this case did not mate- 
rially differ from DonaUy*s,for that 
the true definition of robbery is 
the stealing or taking from the per- 
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son or in the presence of another, 
property of any amount, with such 
a degree of force or terror as to in- 
duce the party unwiUingly to part 
with his property; and whether the 
terror arises from real or^ expect^ 
violence to the person, or from a 
sense of itijury to the character, the 
law makes no difference. 
R. V. Hickman^ Leach^ 313. 

12. An indictment for a highway rob^ 
bery must lay the assault to have 
heenfehniausli^ made. 

jR. V. PHfiymam and Randalf 
Leach, 641. 

13. ,An indictment for a highway rob- 
bery on a woman in her nuuden nam^ 
is good, if she marry after the rob- 
bery and before the indictment is 
preferred. 

R* V. TurMTf Leach, 606. 



SESSIONS* 

1. The sessions have no original ju* 
risdiction to make an order for th<i 
relief of a pauper. 

JS. V. Wtnshipdf ChrunweUf Bam 
Rep. 2677- 

2. The sessions have jurisdiction over 
cheats in general, and in R, w 
Brayne^ Mich. 12 G. 1. and R. v. 
Reale^' East, 38 G. 3. the Court o^ 
B. R. gave judgment as far a cheat, 
oil indictments respectively removed 
from the sessions by certiorari* 

l£. R.183. 

3. The sessions have cognizance of all 
trespasses and other offences which 
tend either directly or consequen- 
tially to a breach of the peace; 
except forgery and perjury. 

'Per Lord Kenyou. 2 E. R. 18. 
3 Burr. Rep. 1320» 1 BU Rep^ 
36d. 

4. The sessions have no jurisdiction 
over a newly created ofi'ence, unless 
it is given them by the statute. 

R. v. Douse, J Ld. Rayni. 672. 

5. An indictment at the sessions for 
fastening nets across a river, cpn- 
trary to 2 H. 6. c. 15. was quashed, 
on the ground that the ^tat. gives a 
penalty of IO0s. but gives no juris- 
diction to the sessions^ and they can-* 

1.2 
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not have il without express words in 
the case of a new created otFence. 
R, V. James ei aL Stra. 1 255« 
G. The ttessions have jurisdiction to 
examine the accounts of the ex- 
penses of constables, incurred in con- 
veying and maintaining vagrants. 
jR. V. Erle^ Burr. Rep. 1 197* 

?• The sessions have no jurisdiction of 
usury. 

R. V. Smithy Ld. Harm. 1144. 
2 Sal k. -680. R.y. Bakestrawy 
\ 3 Salk. 188. S. P. 
8. Nor for shooting with a hand gun 

and hail shot. ibid, 

9- An indictment for forgery does not 
lie before justices of the peace at 
the sessions, 

R* v.- Yarringtdn^ 1 Salk. 406. 

10. The sessions have no power to 
make an order for prosecuting a per- 
son as a barretor, at the charge of 
the county. 

i?. V. Savill or Savin* Ld. Raym. 
871. Salk. 605. 

11. And the stat. 43 Eliz. c. 3. has no 
bearing on this question, and a gift 
of lands to raise money to prosecute 
offenders, would not be good as a 
charitable use. 

Salk. 605. 

12. Where by statute a special au- 
thority is delegated to the sessions 
affecting the property of individuals, 
it must be strictly pursued and ap- 
pear to be so upon the face of the 
proceedings. 

R. V. CrokCf Cowp. 26. 

13. The sessions are merely' ministe- 
rial as to remsteri I) s: meeting: houses 
recordmg the certiticute under the 
act of toleration, 

R. V, Derby$hire (Justices J Bl. 
Rep. Q{)^. 

14. If the sessions adjourn their pro- 
ceedings to a day subsequent to the 
expiration of an act of parliament, 
they.lose their jurisdiction, and can- 
not afterwards be compelled to go 
on with the proceedings. 

JR.^. Justices of London f Burr. 
Rep. 1456. 

15. Upon an appeal to the sessions 
against a scavenger's rate, the ses- 



sions may quash it, hot have no ori* 

giuol jurisdiction to roakeanew rate. 

jR. V. Jnhabs, of St* Andrevo's^ 

Hoibomt and St. George the 

Martyr 9 Burr. Rep. 1 458. 

l6. The sessions are not obliged to 
give any reason .why they quashed 
an order. 

R, V. Cornwall (Justices J Burr. 
Rep. 2 1 02. 

17* The sessions quashed a poor^s rate 
because the stock in trade of some 
manufacturers in the parish was not 
rated, and stated that by the usage 
of the parish all such manufacturers 
had been constantly assessed to the 
land tax, but never to the poor's 
rate for their stock in trade ; and 
the Court of K. B. quashed the 
order of sessions because it was uot 
proved that there were any manu- 
facturers in the parish which had 
stock in trade, and said that had it 
been so found the justices should 
not "have quashed the whole rate, 
but amended it by inserting therein 
the particukir persons whom they 
thought rateable : For the Court 
would not thus be induced to give 
an opinion whether stock in trade 
was liable to the poor*s rate, but 
only determine the particular case 
before them. 

R, V. Witney Inhabs, BL Rep. 
709. 

18. It is a great irregularity to reserve 
a case for the opinion of the Court 
of K, B. upon the trial of an indict- 
ment at the quarter sessions, and the 
court of quarter sessions have no 
power so to do. 

R. V. Salop Inhabs, 13 E.R. 95. 



SEWERS. 

Some orders of sewers having been 
made upon the defendant he re- 
moved them by certiorari^ and upon 
the motion to file, the commissioners 
offered to try any issue the defen- 
dant could ytake upon them : he re« 
fused to come into any issue and 
the Court inclined to grant a proce* 
derido for that reason, but upon fur- 
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ther consideration they thought they 
could not refuse to hear the objec- 
tions; but then they would not tile 
the orders first but debate the ob- 
jections upon the motion to file, so 
as to have it in their power to send 
them back again. 

R. V. Canny (Sir Jloh.JiStv^ 1263. 



SHERIFF. 

Where two persons are sheriffs and 

a suggestion is entered on the roll that 

one of them was defendant, the venire 

shall be directed to the other. 

R. V. Warrington df al. I Salk, 

152. 



SMUGGLING. 

1. Q. whether in an indictment on I 
Ed. 6. c. 12. s. 10. for breaking 
and entering a dwelling house in 
the day time, evidence of breaking 
a door open and the lock of a cup- 
board after having by fraud ol>* 
tained admission into the house is 
sufificient to support the indictment. 

R, V. tiamilton Sf Chesserj Leach, 
386. 

2. Where it is found by a special 
verdict upon an indictment agai^ist 
several prisoners under 9 G. I. c. 35. 
for being armed and assisting in 
running uncustomed goods, that 
there were above three in company, 
and all the others had fire arms, but 
that the defendant had only a com- 
mon horsewhip, the Court strongly 
inclined that be was notjguilty; for 
the act makes it a material circum- 
stance in each man^s case, and 
these acts are to be taken strictly: 
this point was not determined upon 
the first argument, but the Court 
gave Mr. Attorney-General time to 
consider of it, who afterwards de- 
clined to argue it, and the prisoner 
was discharged. 

R. V. Fletcher, Stra. 1 166. 

Leach, S7. 



STATUTES. 

4 \ 

1. The 33 Ed. 1. st. 6. is a Statute and 
not an Ordinance. 

R. V. Everard, 1 Ld. Raym. 638. 

1 Salk. 195. 

2. Where the words of a statute are 
doubtfulv, general usage may be 
culled in to explain them; but 
where they are clear, the usage of a 
particular place cannot, control 
them.* 

R, V. Hogg, I T. R. 728. 

3. Though the preamble of an act 
cannot control the clear and posi- 
tive words of the ena»tnig part, it 
may explain them if ambiguous. 

Crespigny v. Wittenoom, 4 T. R. 
793. 

4. Acts of parliament relating to trade 
in general are public acts, but an 
act which relates to a certain trade 
only is a private one. 

Kirk v. Noweil, 1 T. R. 1 25. 

5. Where an exception is in the enact- 
ing clause of a statute giving a right 
or a forfeiture, the party suing for 
the right or forfeiture must nega- 
tive the exception in his declaration. 

Gill V. Scrivens, 7 T. R. 27. . 

6. The bare recital in a subsequent 
statute is net sufficient to repeal the 
positive provisions of a former one. 

Dore V. Gray, 2 T. R. 365. 

7. Where a statute professea to repeal 
absolutely a prior law, and substi- 
tutes other provisions on the same 
subject, which are limited to conti- 
nue only till a certain time, the 
prior law does not revive after the 
repealing statute is spent, unless the 
intention of the legislature to that 
effect be expressed. 

Warren q. t. v. Windle, 3 E. B. 
205. 

8. If a statute expire, and afterwards 
be revived again by another statute, 
the l^w derives its force from the 
first. 

Shipman q, /. v. Hetibest, 4 T. R. 

109. 

9. And therefore stat. 21 Jar. I. c. 4. 
extends to statutes made since, 
which revive statutes made before. 

4 T. R. 109. 
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10. A contrnct declared by statute to 
be illegal, is not iiiskV ^ood by a 
8ubtitfqueiit repeHl of the ntiitiite. 

Jaques V. Witky, I H. B. 65. 

11. All tirt of parhaiii(:nt wbich i» to 
take i^tTfct "from and after the pas- 
sing of the act/* operates by Ioi^hI 
relation from the Krst day of tbe 
aesaion. 

Lathss V. Holmes, 4 T. R . 660. 

)2. The exceptiouH of a statute shall 
resale to the day on wliicb it appeunt 
by th** purview of the act it is in- 
tended they shall relate; for though 
« statute shall generally be construed 
to relate to thiv first day of the aes- 
aion, yet that shtvll not ho)d where 
there is a pwticnhir d»T mentioned, 
in which case the rehition of the 
act is confined to such a day. 
R. T. GaiJi I Ld. Ravm! 370. 
1 Salk. 372. 

f3. But see stat. 33 G. 3. c. 13. by 
which the operation of every statute 
is to commence from the time of 
receiving the royal assent, unless 
any other period is appointed in the 
act. 

}4* The construction of statutes, 
though relating to matters of an 
ecf'Ifsiustical nature, l>eloni»» to the 
superior courts of common law, 
Gould y, Gapper, 5 E. V. 345. 

15. A statute sivnply giving remecK at 
common law for a thinu before re- 
roverable in the Spiritual Court 
doe» not take away the juri^iction 
of tb^t Court. • 

i?. v. Sarch^e^ ) Ld. Raym. 323. 

16. B^t tthi re a statute alters the na- 
ture of the oflRftnce and iiifi*i<,ts a 
new lieuaUy, the £cclesia»tH:*al Court 
shall not(>voceed against an^ofl^nder. 

Ibid. 
1^. The Court in giving' judgment 
upon the act 6 G. 1. c. 18. s. 18, I9. 
against a defendant for being the 
projector of an unlawful undertak- 
ing, have a chscretionary power to 
inflict all or ouls some of the pe- 
nalties of a j>rccrmtmre» 
< R. v. Caywoodf Stra, 47 1. 

Ld. Raym. 136L 
^8. A JHT8OD cannot he Jined upon an 
inquisition before jutitiees of thej 
peace for killing rabiUits mi a private^ 



warren ; for the stat. 25 ft 23 Car. 2. 
c. 25- a. 4. gives trehh costs and do" 
maf^es but.no tine; and the stat. 
4 & 5 W. & M-. c. 23. extends only 
to game and so cannot relate to 
rabbits. 

R, v. Yaiest 1 Ld. Raym. 151. 

19. The stat. 94 G. 3. c' 47- ». 15. 
extends to the protection of excise 
officers, as well as to cutttom-hoase 
officers and officers of the navy. 

R. v. Bradifj Leach, 949. 

20. A statute entitled •* An Act to in- 
demnify eertwin Persons upon the 
terms in this Act mentioned, andybr 
relief o^ Olficers," &c. is continued 
by a sitbseqfieBt statnte made for 
that purpose, although Vn reciting 
the title of the former act it is said, 
•• upon the terms therein mentioned 
and for the relief of officers," &c. 
for the intention of the legislature 
must be looked to, and if the first 
mentioned statute was not intended 
to be continued none was. 

R, V. Longmeadf Leacb,. 800. 

21. Butter exported from Ireland to 
Lisbon and from Lisbon into Eng- 
land, is not to be considered as in- 
cludes! in the statutes prohibiting 
the importation of it from Ireland 
into England. 

R. V. Bell, Burr. Re|i. 1173. 

22. The stat. 28 Ed. 1. c. «sM). which 
prohibits the making silver plate 
under the standard allov, is not re- . 
pealed by any of tlie subsequent 
statutes against the s»n>e offence, 
for they only add accumulative pe- 
nalties. 

R. V. Jackstm, Cow p. 297- 

23. Uf)on a[i iniormatiou against a 
defendunt for having made wooden 
buttons contrary to 10 W. 3. c. 2. 
the Court hek( rhat all the bntton 
being of wood, there being a shank 
of wire inserted into it, made no dif- 
ference, for that it ruight stiH be 
caUed a bottoa of wood, for the 
shank made noesseutial diflKerehce 
in it, for buttons of silk and hair 
have HO slrank. 

jR. V. RobertSf 1 Ld. Raym. 712. 

24. Upon an information and verdict 
against several persons for obstruct- 
ing a castom-bouse officer, contrary 
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to 8 G. !• c. 18. h Q$. each ^e- 
feodant is sepmrmlttly liable to the 
penalty impobed by the act. 

R. V. Clark if al. Cow p. 610. 
S5. The Stat. 6 G. 3. c. 36. against 
destroying in the night time shrubs 
of the value of fiv^ shiiiings growing 
in an enclosed ground, is not re- 
pealed by Stat. 6 Q. 3. c. 48. 

jR« V* Howe, Leach 9 341. 
86.- It is an offence within the statute 
S8 G, q. c. 38. tt. 31. to press toge- 
ther yam made of wool ; and u de- 
claration or information on this act 
laeed not aver that U uhu in 9ueh a 
9taie as might be reduced to and vsed 
as wool again. 

l>yer v. Hainsworth, 3 T. R. Gl 1. 
$7* Semble such avernpent is only ne- 
cessary in the case of a prosecution 
for ** pretended w^in^factures" 

3 T.R. 611. 
28. Justices of the peacf may order 
the payment of wages for work and 
labour in husbandry generally » and 
unless the contrary appt^ars on the 
face of the order, the Court will in- 
tend that it was such, wages as yvere 
within the statute. 

i2. V. Gouche, Ld. Rnym. 830. 

Salk.441. S. C. 
99* A person present encouraging and 
abetting others unknown in begin- 
ning to demolish a divellin^-house, 
is ousted of clerjjy. 

iLv. Royce, Burr. Rep. 2073. 
30. In the above case it was found by 
a special verdict that the prisoner 
with others to the number of 100 
and more, did assemble together, 
and being so assembled* divers of 
the unknown persons did begin to 
demolish and pulldown the dwelling 
house mentioned in the indictment; 
and that at the time when the un- 
known persons so began to demolish 
the dwelling-house, the prisoner was 
then and there present and did en- 
courage and abet the persons un- 
knowu in beginning to demolish &r. 
by shouting and using expressioub 
to incite the persons unknown so to 
do» but that the prisoner did nqt 
begin to demolish or pull down or 
do any act mtk his own hands or per- 
son fir ih^t purpose, otherwise than 



as aforesaid, and this special finding 
iras holden sufficient to warrant the 
judgment. Ihid, 

N. B. The word aiding was ori- 
ginally inserted in the special ver* 
diet, but struck out by the Judge 
w^ho tried the case. Ibid. 

31. Where a stat, gives a penalty to 
be recovered before justices of pei^ce 
and prescribes no method, it ought 
to be by bill. 

Anon, 3 Salk. 6o6. 

39. All papers destined and prepared 
for the uses mentioned in stat. 93 G. 
3. c. 49. 8.20. (imposing a stamp 
duty on receipts) and upon the 
face of which there is a mark re- 
sembling the stamp required by that 
act, shall be considered m^* paper 
liable to the duties:' . 

R. V. Palmer^ Leach, 391. 

33. Where a statute directs the doing 
of a thing for the sake of justice or 
the public good, the word may is the 
same as tlie word shall, 

R. V. Barlow, e Salk. 609. 

34. Thus 33 H. 6. says, the sheriff 
may take bail; this is construed he 
shally for he is compellable so to dow 

Ibid. 

35. Upon indictments upon stat. 5. 
Eliz. the Court allows following the 
trade for seven years to be sufficient 
without any binding, it being a hard 
law. 

R. V. Maddox, 2 Salk. 6 1 5. 

36. Exercising the trade by others is 
within the stat. 

Hohbs q. t. v. Young, 2 Salk. 6 10. 

1 37- Though such persons employed 
had served apprenticeships. Ibid. 

38. Where a statute made to prevent 
smuggling direct»( that all ordei^ 
in council shall be affixed and pro- 
claimed m two market towni 
near the place where the fact was 
committed, and it was done in one 
town within six miles, in another 
within 33 miles, and in a third within 
42 miles, but that there were four or 
five market towns withiu eight or 
nine miles of it. The Court held„ 
that the directions of- the act had 
nut been strictly pursued, not that 

. by near must be understood next, 

1 but that there ngiust be a reasonable 
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vicinity of which the Court would 

li. V, Ilerveyt Bl. Rep. «0, 
89« A whip (of* a lourmon nize) is not 
an offensive weapon within tht; mean- 
ing ot* the Stat, f) G. I. c. 35. 

/?. V. Fletcher^ Leach, J?. 

See R, V. Fletcher, 2 Stra. 1 1 66. 
40. Q. Whether a peraon who takes 
some of the Htaropa from a writ iwA 
fixetf them to another writ of the 
same kind and then 8elis it for i\\t 
purpose of its hein^ n^ed bif such, 
persons as might buy it from his vendor 
is within the stat. 12 G. 3. o. 4^. 

R. V. Tho. Field, Leach,' 4 26. 
41 • A justice before whom a deserter 
is brought and committed to the 
county ^aol, may if the deserter is 
unable to defray the char^j^es, direct 
the expenses of conveyin<( him (hi- 
ther to be paid by the treasurer of 
the county to the constable of the 
parish where the deserter was found 
and apjjrehended, and this by virtue 
of the Stat. 3 J ac. I.e. 10. 

R, V. Peirce, 3 M au. & Sel. l\ep. 
6-2. 
4<3. The Stat. 13 Car. 2, st. 1. c. 5. is 
not repealed by the bill of rii;hts 
1 \V. & M. 8. 2. c. 2. or any other 
statute, and the Court held that the 
latter statute did not mean at all to 
meddle with the former one. 

R, V. Gordon fLdJ Dongl. 590. 

43. The exchanj^iuff guineas for bank 
fto/e^ takinv the guineas in buch ex- 
change at -i higher value than they 

.< were current for by jhe king's pro- 
clamation is not an ofleuce within 
the Stat. 5 & 6 Ed. 6. c. IQ. 

R. V. De Yonge, 14 E. R. 402. 
S. P. R. V. fVright, (cited) 14 
E. R. 402. 

44. Upon an information founded on 
stat. 1 G. 1. c. 47« fili^d agaiiibt a 
defendant for persuading sohiier^ to 
deL'erty.aud tried at the assizes, this 
Court is the proper Court to award 
punishment, and if they award im- 
prisonment besides the penalty oi' 
4U/. they are bound also to adjudge 
to the pillory. 

jR. ^. Ready l6E. R. 404. 

45. Under the stat. 20 G. 2, c. 19. «. 
2. for regulating servants in hus- 



• ban dry, artificers and other labour- 
ers there mentioned, if a justice of 
peace upon a complaint made to 
him of the misconduct of such per- 
sons intheir employment, sentence 
the oH'ender to be comtDritted to the 
house of correction for u time not 
exceeding one calendar month, he 
must if he intend to proceed n\ion 
that statute, also sentence him to 
be there corrected and held to hard 
labour \ but the stat gives the jus- 
tice an ofition to punish the offender 
in that manner or otherwise^ by 
abating part of his wages or by dis- 
charging him from his employment. 
And the meaninor of the terms 
'* there to be corrected" is to be 
understood of a correc'tion by trAip- 
ping. But this latter punishment 
cannot be inflicted upon the like of- 
fenders under the stat. 6 G. 3. c. 
25. which enables the justices to 
commit the offender to the house of 
correction for any time not exceeding 
three mont/is nor less than one month ; 
nor can the punishments inflicted by 
the two acts be biemied. 

R, V. Hoseason, 14 E. R. 605. 

The employer, of the servant is the 
master for whose service he is re- 
tained, and not the bailiff of the 
farmer who in fact hires the servant. 

Ibid. 



STOLEN GOODS (HELPING 

TO.) 

1. Q. whether a person who receives 
■ money as a rewarcf for helping an- 
other to stolen goods can be prose- 
cuted before the principal felon is 
convicted. 

R. V- Drinkwater, Leach, 18. 

2. In the above case the principal fe- 
lon was dead, and had never been 
convicted : after arguments by coun- 
sel on both sides the case was re- 
served for the opinion of the Judges, 
and the prisoner was ultimately 
discharged, but the opinion of the 
Judges was never publicly commu- 
nicated. Ibid. 

3. Jonathan Wild was tried .O. 6^s= 
sessions May 1725, for privateij^ 
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stealing a box of lace in a shop, bat 
acquitted ; he was however itatnedi- 
ately urraigiied and convicted on the 
abov£ Stat, for receiving money as a 
reward from the prosecutrix for 
helping her to such box so stolen by 
Kelly, who was also examined as a 
fbitness on the pari of the Crown on 
this second ivdictmenty it appearing 
by the evidence of Heury Kelly the 
principal felon who had acfuafli/ 
Stolen the lace, and who was admitted 
an evidence for the Crown^ that 
Wild was not in the shop at the 
time but only waited at the corner 
of a street to receive the goods. 
R. V. Jonathan Wild^ Leach. 21, 



THREATENING LETTERS. 

1. The statute 9 G. I. c. 22. respect- 
ing threatening letters is not re- 
pealed by the stat. 30 G. 2. c. 24. 
for the former stai. extends only to 
cases where there is an actual de^ 
mandf and the latter only to such 
cases where no demand is made^ and 
includes letters sent with a view to 
extort money y though no demand is 
made. 

IL V. Rohinson^ Leach, 869. 

2. A bank nojte is a valuable thing 
within the meaning of 9 G. 1. c. 2-2. 

R. V. Robinson^ 2 Leach C. L. 
869. 

3. A letter signed by two letters as 
R. R. is a letter without a name 
subscribed thereto within 9 G. 1. 

Ibid. ' 

4. It is a sufficient demand within the 
Stat, to send a letter signifying that 
if a bank note is not transmitted, 
a libel will be published imputing 
the crime of murder to the party 
from whom the note is attempted 
to be obtained. Ibid, 

5. A letter threatening; to accuse a 
person of an unnatural crime unless 
he redelivered to the writer a pro- 
ndssory note^ which he had before 
given him in discharge of a debt is 
not within the stat. SO G. 2. c. 24. 

« the words of that statute being mO' 
f^f goodSf wares or merchandises, 
jR* y« Majoff 2 Leach, 894. 



6. A man and his wife being indicted 
on stat. 9G. 1. c. 22. and 27 G. 2. c. 
15. it appeared that the wife had 
written the letter, and that the hus- 
band pretending to have found it 
delivered it to the prosecutor ; there 
bein^ no evidence to shew that the 
husband had any knowledge of the 
contents of the letter, and the Court 
directed the jury to acquit the hus- 
band, > for he should have been in- 
dicted under stat. 30 G. 2. c. 24. 
mukingit a misdemeanor knowingly 
to deliver a threatening letter; and 
as to the wife they said that if the 
jury were of opinion that she wrote 
the letter herselt without any inter- 
ference of her husband, and sent it 
by him without his knowing any 
thing of the contents, she alone 
might be found guilty, bat other- 
wise both must be acquitted, and 
under this direction the jury found 
them both not guilty. 

* R, v. Jno, SfMary Hammond^ 
Leach, 499. 

7. Where the thteats in a letter do 
not directly import the intent to 
kill or murder, it is the province of 
the jury to judge from all the cir- 
cumstances of the case whether any 
less was meant by the threats thau 
to kill or murder. 

R, V. Girdwood^ Leach, 169* 
Sk Proof of a prisoner's delivering a 
threatening letter , sealed up to a 
person to carry to the post office is 
evidence of his knowledge of its 
contents, if the jury so find it. ^ 

Ibid. 
9. Where a threatening letter was put 
into the post in London and re- 
ceived by the prosecutor in Middle- 
sex, the prisoner may be tried in 
Middlesex for the fact of sending 



the letter. 



Ibid. 



TRADES (EXERCISING.) 

1. A man may exercise as many trades 
las he has worked at or served to se- 
ven years. 

French 9. t. v. Adams, 2 Wils. 1 68. 

2. If a person serves an apprentice- 
ship any where, evea beyond sea. 
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TRADES. 



H i»«offici«nt to iin«U« him to u^e 
the trade in England. 
JS* V. Aur, Salk. 6(>. 
3« So if be Hcirves a iiev«n yttre «p- 
pr9utk'«6hip Ufyoud 9e« though oe- 
ver bound it u »uSioi«tit. 
i^rirA or Fn^lk v. rortn, Salk. $7* 

. Ld. Raym. 73<j. 
4* Eserciaiog a trade seven yeart» 
without any prosecution will effect 
a auttcioot qualificatiuu for the fu- 
ture, 

WMr q. $. V. H^m. 1 Blackst. 
833. 
5t ludiclineQt for estercUiufi; a trade 
nol kaviog served au apprenticeship 
oanoQt* b« takea at the seasious of a 
town corporate. 
Rgid^s c«u#, 3 Salk. 350. 
Cw The sassiona of a city and towa 
corporate have jurisdiotiou to try au 
iodictnieQl for exercising a trade 
contrary to 5 Elis. c. 4. 
R, V. Stromgt Burr. Rep, 952- 
R. x.FrmJtiin, 1 Salk. 370. 
7« Th^re is nothing in the act 5. Eliz. 
i^bich veatraioa the offence being 
laid in a city, market town or cor- 
poratioii, aod if it be laid in a purish 
ii wW not effect the bvidencv. 
Baliq. i. v. Cobusy Burr. Rep. 
366. 
S* The sessions of a borough have no 
jurisdirtioQ to take an indictment 
on & Eiijc e« 4. because that statute 
(loes not give tbem jurisdiction, 
aod they have none by statute. 
R, V. Tojfhrp Ld. Raym. 767« 

9. An indictment on stat. 31 Eliz. 
c. 5. may be preferred at the sessions 
of a bofoughl 

JR. V. FrmMyn, Ld. Rayin» 1038. 
1 Salk.d70. 3Salk.35U 

10. An indictment for exercising a 
trade in which defendant had not 
been educated for seven years, with- 
out the word apprentice^ is ii), for it 
is a material word of the statute. 

R. V. FranlHymf Ld. Raym. 1 179* 

11. The Court upon motion refused 
to qoaah an indictment on 5 Eliis. 
p. 4. for exercising the trade of a 
felt maker, upon the ground that it 
tvas not a trade used at the time of 
the making of the act, it being 
averred in ^t indictment that it was 



a trado wed at i\w timt of the aUt. 
and whether it were or were not a 
trade then is a matter of fact proper 
to be tried by a jury, aod the King's 
Bench cannot take notice whether 
it was a trade within the statute or 
not) for there are several within the 
general words and equity of the sta- 
tute besides thoi»e there meutioned* 

JZ. v. Slaughter , I Ld. Raym. ^ld« 

<2 Salk. 611. 
19. The Court will quash an indict- 
ment on this statute if it does not 
appear to be one which was exercised 
at the time of the making of the 
statute. 

R^ y. Hmrpir, Ld. Raym. 1 188. 

2 2Salk.6lO. 

13. But if it is averred in the indict-^ 
ment to have been a trade used at 
the time of the making of the sta- 
tute, the Court will not on motioa 
quash the indictment, for if it were 
not a trade within the statute the de- 
fendant would have the advantage 
of it upon not guilty pleaded. 

iR, V. Coruishf Ld. Raym. 1188. 

9 Salk. 6)0. 

14. Indictment against six jointly and 
severally for exercising a trade, 
quashed, because there ought to be 
distinct indictments. 

R. V. JFeitiw Sf aJl. Stra. 6l3. 

15. An indictment on 5 Eliz. c. 4. 
wherein it was /averred to be a trade 
used at that time within Great Bri' 
4a»n inatead of Englandt was quashed 
for that error. 

R. V. Hoteh^ Stra. 558. 

16. In an indictment on this statute 
the stile of the king was inogike Bri' 
Ia7««i<e, and the trade laid to be exer^ 
cised at the ti^ie of the atat* tnfra 
hoe regnum must refer to magna 
BritanninPf whereas by the words oF 
the statute it must be used in Eng- 
land, and for this fajalt the indict-^ 
ment was quashed* 

R. V. Lister, Stra. Rep* 788« 

17. A defendant convicted on an in- 
dictment on 5 Elia. at th€ as^uxesr 
which proceedings were removed 
into B. R. by certmrari% may pay 
the penalty into Court without costal 

R. v. Strcmg, Bur r,. Rep. 431, 

18. For by 3 & 6 W^ fc M* Q* Xh &• ^* 
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m eMi are |Mjable upon rrmoval 
of proeeedkngs by eertioraf% but 
upOD iDdictinentB brought by* the 
ptmt^ gwinedi •r upon procttediiig* 
by jumicett &c. or ottier civil of&cers 
|N-o«ecutiag as Mich. ibid, 

)9* lit ttn inidictmeni oo 5 Eliz. c. 4. 
8.31. for exercising the oocupal^on 
•f fi tanner it is uol necessary negu- 
t»Teiy to aver the want of other qua* 
liBcationsy which by d subsequent 
statute (\ Jac. Uc. 99. s. 5.) entitle 
a person so qualified to use the 
tfide, bat such other waHficaiionit 
orgxcepiiom n>ost be shewn 1^ the 
dafeodaat by way of excuse* 

Burr. R«p. 1035* 



TRANSPORTATION. 

i» A seatence oF transportation m^y 
be a second tia>e passed upon a pri- 
soner, to conimence from the period 
of tbe expiration of his iorilier 
aenteaee. 

M. V. B0ih, Leack, 495. 

f» Qu. If a person who is convielf^d 
of a clergyable felcaky and receires 
judgment of tn»nkportation, but is 
pardofied oq eoodition of transport* 
ing himself, and giving security so 
to do, can be eoavtctad of the capital 
felony, or ought to be remitted to 
khjitKmer fea/tffict, on his breaking 
the sobseqnent condition on which 
the pordcHi was granted. 
Jf, V. Aiekies, Leach, 43d. 

9« A prisoner convicted of a capital 
crime whoHe sentence is respited 
during the king's pleasure, and whp 
accepted a. pardon on eonditiom of 
transportation far bfie, and is after- 
inrards found at kirge witboutUwfal 
cause, will by the order of the Court 
be referred buck to his sentence of 
transportation without an indictment 
being prelcrred against him for the 
new fetoay. 
jR. V. Madoft, Leach, €63. 

4. The king's sign mannal may be 

given in evidence on an indictment 

'fbr retnrning from transportation, 

and if the condition of it has 

been literttify complied with, the 



prisoner will be remitted to bis for* 
mer sentence. 

R^ V* Miiler, Leacb, 86. 



TREASON. 

I. Of the Treamn and Overt Act. 

II. Evidence of the Fact. 
IlL Commit$aeni/or High Treason* 
i V. Form and Copyi of Jndittmini^ 

V. Trialf Atiaindert. andJudgmtntm 

L (y M^ Treajtm and OmtI Jcl. 

1. An attempt by intimidation and 
violence (by assembling a great mul- 
titude of people and encouraging 
them to surround tho two houses of 
parliament) to force tbc rtfpeal of a 
law, ia' a levying war agasnat the 
king, and bigh treason* 
R* V. Gordon fhord Geo,) 

DongL a&b* 

3. Any inteHigcnce sent«to tbe enemy 
in order to serve them in shaping 
their attack or defence, though its 
ok^ct he to dissusrfic tbmi from aa 
invasion, is high treaMMi. 
/?. V. )r. 5/aife, 6 T. R. 63Sk» 

3^ Some words spoken without feta- 
tion to any act or project arc not 
treason ; but words of persuasion to 
kill the king are overt acta of high 
treason ; so is a consulting how to 
kill the king; ao if two men ngree 
together to kill the king; for the 
bare inMigination and rompasatng 
« makes the treason, and any external 
act that is a suflicient osanifestatton 
of that compassing and imagining 
is an overt act, it was never yet 
doubted ; but to meet and consult 
how to kill the king waa an overt act 
of hightreaxon. 

ChojmoclCs case^ 2 Salk. 63 K 

H. Evidence (/ the Fae$. 

1. A conviction of any high treaaoi^ 
may be upou the evidence of one 
witnesK, where there is no corruption 
of blood. 

iL V. Qahaganf Leach, A0« 

3. The rough drafts of letters proved 
to be the prisouera own hand 
writing, and found in a bureau 
nhere he kept bit lineo and paperSf 
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are by those facts sufficiently proved 
to be his, ur in his castody, an to en- 
title the crown to httve them read 
08 evidence against hiai iu high 
treason. 
R. V. Henscy^ (J^t.) 

Burr. Rep. 643. 

3. If 2kn indictment for compassin^i^ 
and.itnag[inin<^ the king^s death and 
adhering to his enemies be laid in 
Middlesex, the venue is sufficiently 
supported by proving that oue ol' 
the letters written by the prisoner 
containing advice and intelli^eOce 
to the enemy was duted from Twick' 
enham^ %vhich is in Middlesex. 

R. V. Hensey^ ft^rj 

Burr. Rep. 64S. 

4. Letters of advice and correspon- 
dence and intelligence to the enemy 
written and sent in order to be de- 
liveried to the enemy, are though in^ 
tercepiedf overt acts of compassing 
and imagining the death of the 
king and adhering to his enemies. 

Ibid. 

5. On indictment for high treason in 
sending intelligence to the enemy, a 
letter sent by one of the conspirators 
in pursuance of the common design, 
with a view of reaching the enemy» 
is evidence against all engaged in 
the same conspiracy. 

R. V. IV. .S/one, 6 T. R. 527. 

6. Upon an indictment for high trea- 
son laid to be at divers days and 
tiroes, as well before as after evi- 
dence, may be given of any matters 
at any time, as well before as after 
the day specified in the indictment, 
provided it be not after the time the 
indictment was found. 

Charnoek's case, I Salk. 287. 

HI. Commitment for High Treason. 

1. A secretary of state may commit 
for high treason. 

R. y. Kendall and Row, 1 Lord 
Raym. 65. 1 Salk. 346. 
S. If a gaoler return to an hab. corp. 
a commitment for rescuing a traitor 
committed to ' a messenger, the 
Court will intend that the commit- 
ment to the messenger was for the 



purpose of conveying the trahor to 
gaol, which it is Lawful to do. 

Ibid. 

3. A commitment for rescuing a trai- 
tor (by breaking the prison) ought 
to specify the treason for which the 
traitor was committed, for he who 
breaks the prison is guifty of the 
specific treason. Ibid. 

4. A commitment for treasonable prac- 
tices is legal. 

R. s. Despard, 7 T. R. 736. 

IV. Form and Copy of Indictment, 
L Ou an indictment for high treason 
it must appear that the crimioal 
owed ullegiance to the Crown, and 
Upon this ground an attainder for 
high treason was upon error brought 
reversed, because the record did not 
contain the words contra ligeantiae 
su€B debitum. 

R. V. Tucker, I Ld. Raym., I. 
East. P. C. 1 15. 2 Salk. 630. 

2. And this omission is not supplied 
by the words ligiantium suum mi' 
nime ponderans, and by other words 
which followed after contra dominum 
regem vcrum naturalem et supremum 
dominum suum. 

I Ld. Raym. 1. 

3. A natural born subject being in- 
dieted for treason contra ligeantiat 
suiB debitum, held well. 

Cranburn's case, 2 Salk. 631. 

4. In an indiotment for compassing 
the king*s death the treason being 
first laid proditorie the overt act 
need not be so laid also. Ibid. 

5. An indictment for treason in levy- 
ing war or adhering to the king's 
enemies generally, without shewing 
particular instances, is bad. 

Vaughan's cascj 2 Salk. 634. 

6. And qu. whether those that are ai- 
led ged ought not to be proved, and 
no others. Ibid. 

7* Stating and proving that they did 
navigate a certain vessel and cruize 
with' a design to destroy the king's 
ships, is sufficient without proving 
any actual fighting or act of hostility. 

' ibid. 

8. A person indicted for high treason 
is entitled to a copy of the indict- 
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ment, and lists of the witnesses for 
the crown and of the jurymen who 
are to be returifed upon the pannel, 
ten days before his arraignment. 
R, y, Gordon f Dougl. 590. 
9* If a party plead to an indictment 
for high treason without having had 
a copy, he thereby waives hib right, 
and the Court will not grant hiiii a 
copy afterwards. 

Cook's case, 2 Salk. 634. 

V. Trial, Attainder 9 and Judgment, 

1. A person was tried at bar in West- 
minster Hall for high treason in 
raising a rebellion A\ America, and 
held that the trial was good by vir- 
tue of Stat. 25 H. 8. c. 2. 

3 Salk. 358. 

2. An attainder of treasQu by com- 
mission on 28 H. 8. c. 15. works 
corruption of blood. 

' R. V. MorpheSf 1 Salk. 85. 

3. An attainder of high treason (by 
'the prisoner pleading guilty) re- 
versed on error brought, because it 
did not appear he was asked, what 
he had to say why judgment should 
not be given against hini, for he 

.might have matter to move in arrest 
of Judgment, or a pardon. 

/?. V. Geary, 2 Salk. 630. 13 

Salk. 358. by the nuui« of 

R, V. Speke, 

4. And all the precedents are with an 
ulhcutus quid or si quid pro se dicer e 
kaheat &c. Ibid. 

5. Upon a writ of error brouj^^ht the 
judgment upon an indictment for 
high treason was reversed, it being 
quod interiora extra ventrem tra^ 
heniur but the words in conspectu 
ejus et ipso viventecumbureiitur were 
omitted, for in conspectu &c. is a 
necessary part of the judgment. 

R. v. IFaicot, 2 Salk. 632. 



TREASONABLE WORDS. 

1. A person is criminally punishable 
for saying king Charles the first was 
rightly served in having his . head 
cot off and it was a pity his two sons 
Charles and James were not served 



so too at the same time, for these 
words justify regicides, and the mUr- 
der of Charles the first is declared 
by statute 12 Car. 2. c. 30. to be 
murder. 

R. V. Taylor, 1 Ld. Raym. 879. 

3 Salk. 198. 
2. Two persons (students of Oxford) 
who had spoken treasonable words 
in the streets of Oxford, having been 
convicted thereof on an information 
filed by the Attorney General, were 
sentenced to be fined five nobles 
each, to be imprisoned two. years, 
to find sureties for seven years them- 
selves in £500. each, and two sure- 
ties in £250. and to go round im- 
mediately to all the courts in West- 
minster Hall with a paper on their 
foreheads denoting their. crime* 
R. v. IVhitmore atid Datoes, 

Bl. Rep. 37. 



TRIAL. 

I. Arraignment. 
1 1. Entering Traverse, 

III. Trial at Bar. 

IV. Putting off Trial. 
V. New Trial. 

' I. Arraignment. 

1. Arraignment may be without hold- 
ing up the hand. 

R. v. Radcliffe.X Bl. Rep. 3. 

2. A prisoner on his airaignmeut is 
not entitled to have his fetters taken 

. off till the jury are charged to try 
him. 

R. V. Waite, Leach, 43, 

3. But on his pleading and being put 
upon his trial the Court^ijmmedi- 
ately ordered his fetters to be 
knocked off. Ibid. 

4. If a person indicted for murder 
stand mute upon his arraignment, 
the Court may direct the sheriff to 
return a jury instanter to try whe- 
ther he stand mute obstinately or 
by the visitation of God, ami if 
they find that he stand obstinately 
mute, Hpntence of death may be im- 
niediately passed on him, which 
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wtts diHM ID this cate, tnd he was 
executed «ccordiiig;ly. 

H. V. Le MertUTt aiioi Lt BmUe^ 

Le«rh« 216. 

5« A prisooer mutus et surdtii d naii" 
Mlel€, aod so fbeiwl to tie by a ver- 
dict of the jury, may be arraigned 
aod tried for a capital offmoey if it 
appear that he u capable of receiv* 
iag iutelli<$euce by tneaiM of signs. 
Jt. T. J ones t Leach, 120. 

6. In the abov« case the prisoner was 
convicted of'the simple larceny « and 
received seuteiiee to be traosporUtd. 

Ibid. 

7* See a similar case R. v. Sieeif l^each, 
507* which was retermi to the con<- 
aideratioo of the Jud^cni, who all 
held that « verdict finding the>pri- 
soner OMite by the visitation of God 
was not an absolute bar to be^ being 
tried on the indictment, for althpugh 
a person surdus et mvtus d nativitafe 
is in contemplation of law incapable 
of guilty upon « presumption of 
idiotism, yet that presumption may 
be repelled by evidence of the ca- 
pacity to uuderiitaud by signs and 
tokens ; bqt if all means to convey 
intelligence to the mind of sucli a 
prisoner respecting the nature of his 
arraignment should prove ineffec- 
tual, the clerk of the arraignment 
might enter the plea of not guilty, 
and then it would be incumbent on 
the Court to inquire touching till 
those points of whfch the prisoner 

. fUight take advantage himself, to 
examine all the proct:edings against 
him with « criticBl eye, and to reuder 
him every possible service consistent 
with the rules of . law. l^d, 

S, [ n Sleers case also the prisoner was 
convicted and sentenced to seven 
years transportation. 
Leach, 509. 



IL EfUering Tra»er§e, 
l.Onau indictnient being found for 
an assault, if the defendant on his 
arraignment plead wot guilty^ enter 
itiio a recognizance to appear, enter 
jand try hit irm>et$e at the next as- 
sises, he cannot by surrendering! 
, himself be tried under the gaol 
cammissioo without first taking up 



the issue book Mid ^oterioc: i>i* 
travene. 

IL V. Keltey A)r, Leach, 199. 
2. Bat on reference in this cne to the 
Judges, they thouglittliat the de- 
fendant might kav« come in and 
moved to withdrew hia plea of not 
guilty and have pieadicd gnilty> 
withoQt entertug his traverse, cither 
on agreement with the prosecutor 
or on giving him imtioeaf his inten- 
tion so to do; and that if before he 
come in to plead, he had given tbe 
prosecutor ten daVs notice that he 
wou4d at the same time try his tra- 
verse, he might do it. iM. 



in. TrialaiBar. 

1. Before the Court will gmat a thai 
at bar on an information £1ed by 
the Attorney Oeaeral, hut not car- 
ried on at the expense of tihe 
Crown but of a private individual 
there tmi^t be the xumtA reqaisitfl 
made irat to bring it to' tbe-har. 
R. V. Haiest Stra. 116, . 

S. But if the king give authority to 
prosecute it wilt be grantml as of 
right. Ihid, 

3. In ca|)ital rasea the Court of K. 6. 
will not appoint a day for trial at 
bar, unless the tlefendunt is prei^nt. 

R. V. Ju/mjan, Stra. 896. 

4. A trial at bar was granted upon an 
information against the defendant! 
ftM* taking a. fee to register n war- 
rant of attorney contrary to ibc 
lottery act, which says that no soob 
fee shall he taken where the conse- 
quences of a coiivictiaii were very 
penal. 

R, V. Fofey %' Hmtlef^ Stni« 6U 

5. But the Court said the defendahttt 
ought not to pray a trial nt bar in 
an inuabie term. , ihid* 

6. The Court granted n trial ut bar 
on an information against a justice 
upon an afBdavit that the defendant 
was worth 700/. per aim, and that 
there were above 30 witnesses for the 
prosecutor. 

R* V. Johnson, Stra. 648. 
See it v. Wttkefieid and R. ^« 
ifor/y there cited. 
7* If it bad been an information ex- 
hibited by the Attorney General 
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ht would hate had a ti^ht to britig 
tt to the bar if he had thougttt fit. 

lirid. 

IV. P*Hir^offTHnL . 

a. The Coart of K. B. will not put 
off either a civil ok* criminal ttiul 
upon tile codCimoA affidavit of the 
absence of inaterial witnesses, tin- 
]e«s it appears upon all the facts of 
the case taken to^ether^ that justice 
will be furthered by putting oif the 
trials or hindered by not doing so. 
A V. Ckevttlier D'Eoiu Burr. Rep. 
1514. 

S. The Court of K. B. refused to 
put off the trial of an indictment for 
a nuisance in stopping up a higb- 
way« till the trial of an information 
against persons who had printed 
and published a pamphlet caicu- 

■ lated to instruct the witnesses and 
jury who were to appear ou the trial 
of the indictment for the nuisance. 
R. V. Qrapi Burr. Rep. 510. 

3. The Court will npt put off the 
trial of a person attainted of high 
treason upon his affidavit of the ab- 
sence of witnesses, who if present 
woakl be able to prove he was not 
the person attainted, but will pro** 
ceed to judgment, hnless the priso- 
ner will himself make affidavit that 
fae ts not the person attainted. 
R. V. Radclifffi, B\. Rep. 3. 

4* The Court upon application of the 
defendant postponed the trial of an 
uifonnation for a misdemeanor, 
upon the defendant's connenting by 
writing under his hand to the exa- 
mination upon interrogatories of a 
witness for the crown about to leave 
the kingdom. 
R. ▼• MorphejtVs sMau. & Sel. 
602, 

i. A defendant in a case where the 
king is party, cannot carry down the 
nisi prius record to trial by proviso, 
R. V. Dyde Sf al. 7 T. R. 66l. , 

V. New Trial. 

1. In case of felony no^ new trial can 
be granted. 6 T. R. 038. 

2« But in the case of a misdemeanor 
the Court are not fettered with any 
rules in granting anew trials but will 



either grant or refuse a miw trial as 
it will tend to the advancement of 
justice. 6T. R. 638. 

3. VV here several defendants are tried 
at the same time for a misdemeanor, 
some of whom tfre ai?qattted and 
some ctunvitrted) the Court may gmnt 
a new trial as to those convrcted^ if 
they think the conviction improper. 

JR. V. Mawbey f hart. J et aL 5 T. 

.R.619. 

4. All the defendants convicted upon 
an indictment for a conspiracy must 
be present in c^onrt when a motion 
for a new trial is made on t>ehaif of 
any of them. 

jR. V. Teal ^ «f/. 1 1 E. R. 307. ' 

5. A new trial may be granted in an 
information in nature of a quo war- 

fOfl/O. 

R. V. Francis, 2 T. R. 484. 

6. A defendant convicted on a t:rrmi- 
nal prosecution, cannot move for a 

^ new trial after the finit four days of 
the next term; though if it appear 
to the Court at atiy time betbre 
judgment that injustice has been 
done by the verdict, tht?y wtH inter- 
pose and grant a new trial. ' 
R. V. Holt, 5 T. R. 436. 

7. The Court refused to grant a rule 
nisi for a new trial after a verdict for 
the defendant upon «n indictment 
for non-repair of a chnrch-yard 
fence, which was' moved on the 
ground of the verdict being against 
evidence. • 

R. V. Reynell^ Clerk, 6 E. R. 315. 

8. A criminal motion being put off 
til the validity of a rate should be 
tried in a fei^iied issue " whether it 
was an equal or a partial one," and 
a verdict having passed for the de- 
fendant on snch issue, the Court 
refused a new trial because it was 
within the same reason as if it had 
been in a criminal prosecution; for 
if the rate had been found to be 
partial, the consequence would have 
been either an attachment or an in- 
formation; and it was just the same 
thing as if it had been a verdict 
found for the defendant upon an in* 
/ormaiion ; and if it had been upon 

an information the Court would not 
have set asidbthe verdict and gran 
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ed a new trial, although the ac- 
quittal had been coatrary to evi 
dence. 

R* V. Praed or Edwards^ 

Burr. Rep. 2^57* 

9. A defendant couvicted of forgery 

must be present in Court when u 

new trial is moved for the same, hs 

as on a motion in arrest of judf^ment. 

It, V. Gibanif Stra. yOs. 

VAGRANTS. 

1. A person committed as a rogve and 
vagabond uudec stat. 23 G. 3. c. 88. 
who breaks goal, and on being com- 
mitted as an incorrigible rogue under 
17 G. 2. c. 5. breaks gaol a second 
time and then commits a new act of 
vagrancy as a rogue and vagabond^ 
may be indicted for felpny under 
Stat. 1 7 G. 2. c. 5. s. 9. and trans- 
ported. 

R, V. Ballift Leach, 439. 

S. One couvicted upon stat. 33 H. 8» 
c. 9. 8. 16. of playing at bowls, is 
not punishable as a disorderly (per- 
son under stat. 17 G. 3. c. d, 
/?. V. Clarke^ Cow p. 35. 



VARIANCE. 

]. In an information for a libel stating 
secundem tenorem se(juent, a variance 
in the word, t.v>/ for nor held fatal 
ihough the sen&e was not altered 
thereby, 

R. V. Drdce (Dr.) 2 Salk. C60. 

3' Salk. 2-24. 
S?. If an indictment for perjury on an 
affidavit that the party " underbt(»ofl 
and believed," &c. state it that the 
deponent •* undertood and believ- 
ed," &c. omitting the letter 5, yet 
this variance is not fatal, for the 
omission of the letter does not make 
it another word« 

R. V. Beech, Leach, 158. 

3. If a mittimus whereby an Informa- 
tion is sent for trial in a county pa- 
latine, varies from the record, a 
verdict given on such an informa- 
tion will be set aside. 

R, V. Higginson,'^ Ld. Raym. 537. 

4. Where it was meutioned to be part 



of the condition of a recognizaace 
recited in u sci, fa. for that defeo- 
dant should give notice of trial to 
the prosecutor and his clerk on 
the condition of the recognizance 
entered upon an oyer prayed was, 
that defendant should give notice 
to prisoner or his clerk, this was held 
a fatal variance. 

R* V. Ewer, 2 Ld. Raym. 756. 

5. If there be a mark to an asbign- 
ment of a lease charged to-be forg- 
ed, and in setting it out on the 
postea the mark is omitted, it is a 
fatal variance. 

/?. V. Ewer, 2 Ld. Raym. 756. 

(}. On an information under a private 
statute, a misrecital of the com- 
mencement of the parliament is fa- 
tal, after verdict on the plea of not 
guilty. 

Boyce v. Whitaker, H. 19 Gen. .3. 
K. B. 1 Doug. 97. «. 

7. If upon an indictment on 9 G. ]. 
c. 22. for maliciously shooting at 
the prosecutor in the dwelling house 
o^ James B. it turns out in evidence 
to be the dwelling house of John 
and not of James, it is a fatal va- 
riance. ' R. V. Durore, Leach, 390. 

8. Though perhaps it is not necessary 
in such an indictment to aver whose 
'house it was, for the dct says ** who 
shall maliciously shoot at any per* 
son in any dwelling house or other 
place f^ but having averred the fact, 
the prosecutor is bound to prove it 
as laid. Ibid. 

VENUE. 

1. The king cannot by charter autho- 
rize the trial of crimes out of th^ 
county where they were committed. 

R. V. Govgh, Dougl. 791. 

2. IVfurder and felonies in any part of 
Wales may be tried in the next 
Eno;lish county. 

12. V. Athoe, I Stra. 553. 

3. A felony committed iu Ano^leset 
may be tried in the county of Salop, 
ai( the next adjoining English county 
to Wales. 

/?. V. Parry and Roberts, 

Leach, 125. 
4« Chester is not properly speakiag 
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an English county, and the king^s 
writ does not run there. Ibid, 

^. The constflnt practice has been to 
consider Salop as the next English 
county. ' Ibid. 

6. A ward of a city is no venue ; there- 
fore the venue is from the city. 

1 Rol. 334. cited by Holt^ Ch. J. 
2Salk. 452. 

7. A jury may come from alien conns 
out of a city, but not from a lieu 
couus within a city. Ibid, 

8. A parish shall be intended a vill 
prima facie ^ 2 Salk. 501. So if a 
place be named generally it shall 
be taken to be and intended a vill. 

Ibid. 

9. Au indictment for perjury laying^ 
the offence to have been committed 
"at the Guildhall of the city of 
London** is bad, for the venue must 

/ be laid in %omfi parish or ward. 
R. V. Harris 9 Leach, 92S. 

10. A parish shall be intended a vill 
till the contrary appears, and there 
is no difference between a parish 
and a vill^ but if a parish should 
contain more than one vill, that yet 
ishall not be intended till shewn. 

Wilson' sv. Laws J I Ld. Raym. 20. 
1 Salk. 69, ^)0. 3 Salk.'sso. 

1 1 • Evidence u pon an i ndictment is not 
tied up to any particular pidce, but 
it is sufficient that the fact charged 
be proved to have been committed 
any where within the county. 
Charnock^s casey 1 Salk. 2S7. 

12. Where a mail was robbed of let- 
ters some time during the journey, 
but it did not appear in what county 
the offence was committed, and the 
jury find that it was not committed 
in the county laid in the indictment, 
the prisoner muiit be acquitted 
JR. V. Thomas^ Leach, 723. 

|3. An information for an assault was 
laid in Middlesex, and the Court 
refused to amend it by laying it in 
London. ' 

R. V. Clendon^ Stra. 91 1- 

14. The Court of K. B. will not al- 
low the venue of an information 
aj'ainst two aldertnen of a citv for 
a misdemeanor, to be changed from 
the county of such city to the county 
ttt large upon -the affidavits of the 



defendants, in which they swear 
merely that they verily believed that 
they could not have a fair and im- 
partial trial by a jury of the city, 
without giving any particular reason 
for entertaining such belief, espe- 
cially there being returned a jury 
pannel of above 600 persons duly 
qualified to servebn juries in the city. 
R. V. Harris et al. Burr. Kt*p« 
T331. Bl. Rep. 378. 
15. Perjury being alledged to have 
been committed in the Booth 
Hall, within the limits of the count i/ 
of Gloucester^ which is a county of 
itself: on the trial of a cause before 
a jury of the county at largCy the in- 
dictment may be found and tried by 
juries of the county at large, 
R. V, Goughy Dougl. 79 K 



VERDICT. 

1. If upon a special verdict the jury 
find that A. having money in his 
hand, B. strikes his hand by means 
whereof the money fell on the 
ground, which A. attempted to take 
up, but was prevented through fear 
created by threats used to him by B. 
and that thereupon B. then and there 
immediately took up the money and 
rode off with it; thus finding is not 
sufficient to fix the crime of robbery 
upon the prisoner, inasmuch asit does 
not shew that the taking was in the 
presence of the prosecutor, which is 
a necessary ingredient in eobbery. 

R. V. Francis et al. Stra. 1015. 

2. And the Court said that the whole 
rested on the word immediately, then 
and there serving only for a venue; 
and immediately was a word too loose 
and uncertain. In Stephens's The- 
saurus it is rendered cito et relerifer ; 
in Cow pt'r by and by; and in other 
dictionaries sin^ dilatione and pre- 
sently. In legal proceedings* it 
does not exclude all mesne times 
and mesne acts. - In Oneby's ver- 
dict it is used five times to diffefent 
purposes ; in Mawgridge's twice. 
On the statute 27 Eliz. c. 13. ». 1 1, 
the notice for hue and cry must b« 
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in convenient time ; and jetonxlt*- 
clarincj^ you uver that it wan imme^ 
diale^ which is supported by proof 
of a convenient time. Ibid. 

3. If a jury by a special verdict on un 
indictment againht a defendant for 
three distinct facts, 1. for forcing a 
bond, 2. for publishing such bond, 
and 3. for publishing a bond know- 
ing it to be forged, Hnd that the de- 
fendant forged a bond and pub- 
lished the same, but say nothing 
about the third offence, and refer it 
to the Court whether the defendant 
is guilty of the facts charged in the 
indictfuent, ihe'Court will adjudge 
him guilty of the forgery and first 
"publication, and not guilty of the rest. 

R. V. HayeSf Stra. 843. Ld. 
Raym. 15 IB. 

4. A special verdict in criminal cases 
must find that the fact was commit- 
ted in the same county as that whic|i 
is laid in the indictment, or no 
judgment can be given therein. 

R, V. Hazellt Leach, 406. 

5. A special verdict in a criminal case 
may be amended by the minutes 
taken at the trial. Ibid, 

6. If in a special verdict on an indict- 
ment for murder, the jury find that 
the parties exchanged blows before 
the mortal wound given, though 
they do not expressly state who gave 
the first stroke, if it can be collected 
from Jhe order in which the facts are 
stated it will be sufficient. 

R. v. Keite, I Ld. Raym. 133. 
7* A special verdict on an indictment 
for felony cannot, as in civil cases, 
be amended by the judge^s notes. 

Ibid, 

8. Upon a general verdict for the 
crown on an information for subor- 
nation of perjury, though some of 
the assignments are bad yet if any 
one of them is good the Court will 
give judgment for the crown. 

R. v. Rhodes et al. Ld. Raym. 
886. 

9. If there be a general verdict upon 
an indictment containing several 
counts for a libel, if one of the facts 
cbni'ged appear not to be a libel, 
yet the Court will not arrest judg- 
ment upon that account, but will 



give judgment on that part which is 
indictable. 

R, v. Ben field and Saunders y Burr. 
Rep. 986. 

10. Upon un information against the 
defendant for printing and pub- 
lishing a libel with a malicious and 
criminalintent, the jury found bim 
guilty of printing and publishing 
ONLY, and the Court said if the jury 
meant to say ** they did not find it a 
libel," or "did not 6nd the^|;i- 
thetSf^ or ** did not find any express 
malicious intent," it would not af- 
fect the verdict, because none of 
these things were to be proved or 
found either way. 

R. V. Wood/all, Burr. Rep. 2668. 

11. If by only they mean to say, ** that 
they did not find the meaning put 
upon the paper by the information," 

• they should have acquitted him. 

Ibid. 
12* If the jury could possibly mean 
that which if expressed would acquit 
the defendant, he ought not to be 
concluded by a verdict. 

Ibid. 

13. If a person who is servant to a 
gaoler confines a prisoner against his 
will in an unwholesome room, with- 
out allowing him the necessaries of a 
chamber pot &c. whereby he con- 
tracts a distemper of which he dies, 
this is murder in the party doing it; 
but -if a special verdict only findji, 
*• that the principal knew the con- 
dition of the room for 15 days before 
the death of the deceased, and that 
he was within that time pnce pre- 
sent and saw the duress of the de- 
ceased and tnrned away," sufficient 
facts are not found to amount to 
murder in the principal ; for by this 
verdict the jury does not say that he 
directed the deceased to be put into 
the room, that^e knew how long he 
had been there, that he was without 
the necessaries in the indietrnent, or 
was ever kept there after the time 
the prisoner saw him, which was 15 
days before his death. 

jR. V. Muggins^ Stra. 882. Ld. 
Raym. 1674. 

14. It is no ground to set aside a ver- 
dict upon an information for extor- 
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tion, that papers relative to the 
merits of the case were generally 
circulated, and that probably some 
of the jury might have seen them, 
and so might be induced to tind the 
defendant guilty, unless the circula- 
tion be fixed upon the prosecutor. 
/?. V. Burden, I Ld. Raym. 148. 
15. It is irregular for the jury to take 
written evidence away with them 
without leave of Court or the coun- 
sel of the parties, but the matter 
being evidence on both sides it is not 
a, sufficient ground whereon to set 
aside the verdict. Ibid, 



WRITS. 

1. A writ of Kaheas corpus is invalid 
unless signed, by a judge. 
R. V. Roddam^ Cow p. 6/2. 



. Upon an indictment before justices 
of the peace in their quarter sessions, 
or before justices of oyer and ter- 
miner, there must be 15 days be- 
fore the teste and return of the venire 
facias; but if the entry be exassensu 
pariium then the ven, Jac. may be 
returnable immediate before the jus* 
tices of the peace. 

3 Salk. 371. 
. But before justices of oyer and 
terminer and gaol delivery^ an in- 
dictment may be found and tried 
the same day, for they may award a 
ven, Jac. returnable immediate^ and 
so may K. B. for all ofi^ences done in 
Middlesex, that being the county in 
which the Court sits, but not for of- 
fences done out of tiiat county, be- 
cause as to such it is not a Court of, 
Over &c. 

3 Salk. 371. 
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t V. 1. 123 

Information III. 2 106 
S Indictment VIII. 2, 3, 6 97 

C Variance 2 l60 

SUtutes 21 150 

Rescue 9 142 

Indictment L 37 82 

Assault II f. 2 6 
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Indictment I. 49 
Bail I L 2,3 
Evidence VI, 26 
Certiorari I. 
Perjury 33 
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< Forgery I. 16 
c Jurisdiction 8 


62 


M^mm*^^m 
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Flecknow (Inhub.) 
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r Evidence VL 32 
3 Fish I 
y Smuggling 2 
V Statutes 39 
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Practice ]4 — \6 
Indictment IX. 25 

I Cheats 1.9 

r Excommunicato Capiendo 
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Girdwood Threatenii»g,L,etter8 7, 

^1 ^ I.- /I 1. % J Certiorari 13 

Glamorganshire (Inh.) J Bridges I, 9 ' 
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• Gould 
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The King v, Gower 

Graham 

Grainger 

Gray 

Greenif 

Green and Roper 

Greenshaw 



< Treaw^n J, 1 
Statute 28 
Venue 1, 15 

rFish I 
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The King v. Goodenongh 

Grosvenor 
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